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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA : 


[Filed August 26, 1955] 


District of Columbia 
To The Use of 


R. E. ANDERSON COMPANY, INC. 
a corporation 
2901 V Street, N. E. 
Washington, D. C., | 
Piaintit Civil Action No. 3779-55 
Vv. | 


GUNNELL CONSTRUCTION COMPANY, 
INC., a corporation 

1401 K Street, N. W. 

Washington, D. C., and 


MARYLAND CASUALTY COMPANY 
a corporation 

1000 Vermont Avenue, N. W. 

Washington, D. C. 


me i a a a ee a Ni Ne et Nee Nee Ne Nee Nee ee ee” 


Defendants. | 
COMPLAINT FOR MONEY JUDGMENT | 
ON A BOND 

1. Jurisdiction of this action is conferred by ritle 1 District 
of Columbia Code section 804. 

2. Defendant, Gunnell Construction Company, = » a corpora- 
tion, entered into a contract with the District of Columbia on or about 
May 28, 1952 for the construction of the Industrial Home School for 
white boys and girls, Childrens’ Center near District Training School, 
Laurel, Maryland. As a condition precedent to entering into Said con- 
tract the District of Columbia required the Gunnell Construction Com- 
pany, Inc. to give bond in the penal sum of $1, 742, 000. 00 with surety 
conditioned, among other things, for the prompt payment to all persons 
supplying Gunnell Construction Company, Inc. with labor and materials 
in the prosecution of the work. In accordance therewith, the defendant 
Gunnell Construction Company, as principal, and the defendant 


| 


| 
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670 Maryland Casualty Company, as surety, gave bond to the District 1s 
of Columbia in the said penal sum éonditioned as aforesaid. id 
3. On or about June 3, 1952 Robert E. Anderson Company, a co- 
partnership composed of Preston W. Moran, W. Howard Gottlieb, John 

C. Beck and Carl E. Poore, partners, entered into a contract with the 


- defendant Gunnell Construction Company, Inc., a corporation, for the x 
- performance of certain plumbing, heating and ventilating work for the 
said defendant being a part of the work required under defendant's con- = 
tract for the said Industrial Home School for the total sum of $340, 000. 00. - 
Thereafter certain additional work was ordered by the said defendant . 


_ and credits issued bringing the total amount of contract price, as ad- 
_ justed, to $347, 735. 24. 


4. The said Robert E. Anderson Company, a partnership, . 
commenced the performance of said contract. Thereafter John C. Beck, 
one of the said partners, died, and all of his interest in said partner- pe 
ship, including its said contract was transferred, assigned and made « 
over to the surviving partners. Thereafter the surviving partners trans- * 


- ferred, assigned and made over all of their interest in said contract to 
the use-plaintiff herein. The use-plaintiff completed the performance 
_ of the work required under the contract together with additional work. 
9. Defendant, Gunnell Construction Company, Inc., has paid 
to the said partnership and to this use-plaintiff the total sum of 
- $318, 817.50 leaving justly due and owing the total sum of $28, 917. 74. ° 
| 6. The said contract between the defendant Gunnell Construction . 
| Company and the District of Columbia has been completely performed 
and final settlement thereof has been had. This action is instituted 
within one year after the performance and final settlement of said con- 
. tract. Final settlement of said contract was made on January 6, 1955. 
671 Wherefore the premises considered, R. E. Anderson Company, 


Inc., a corporation, asks judgment of the defendants, Gunnell Construc- € 
tion Company, Inc. and Maryland Casualty Company, in the total sum a. 


_ of $28,917.74 with interest from June 17, 1954 besides costs. 
| POPE BALLARD & LOOS 


_ By /s/ Alexander M. Heron 
* * * x 


Attorneys for Plaintiff. 
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[Filed September 15, 1955] 
ANSWER OF DEFENDANTS 


First Defense: 


673 


1. Come now the defendants herein and deny that jurisdiction of 
this action is conferred by Title 1, Section 804 of the District of 
Columbia Code. | 

2. Defendants admit the allegations contained in paragraphs 2 
and 3 of plaintiff's complaint. 

3. Defendants neither admit nor deny the allegations of paragraph 
4 of plaintiff's complaint, except that all work required under the con- 
tract concerned herein was finally completed. : 

4. Defendants admit payment as alleged in paragraph > of plain- 
tiff's complaint, but deny that any further sums are due use-plaintiff 
in that use-plaintiff was negligent in the performance of its contract 
and breached the same resulting in damages to defendant, Gunnell 
Construction Company, Inc., in excess of the sum claimed herein. 

9. Defendants admit that the contract between defendant, Gunnell 
Construction Company, Inc., and the District of Columbia has been 
completely performed and final settlement thereof has been had, but 
deny the remaining averments of paragraph 6 of plaintiff's complaint. 


Second Defense: 


Come now the defendants herein and for further defense hereto 
aver that plaintiff's claim herein is improper and if valid at all should 
have been asserted in Civil Action No. 2396-55, in this Court pursuant 
to Title 1, Section 804, District of Columbia Code, said Civil Action 
having been filed prior to this action and involving the same contract 
and bond with the District of Columbia. : 

Third Defense: | 

Come now the defendants herein and for further defense hereto 
aver that plaintiff's claim herein is improper in that the same has been 
heretofore asserted by use-plaintiff in its counterclaim in Civil Action 
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No. 2630-55, previously filed in this Court. 


WHITEFORD, HART, CARMODY 
AND WILSON 


BY /s/ Harry L. Ryan, Jr. 
x» x x * °°” — 


Attorneys for Defendants 
[Certificate Of Service] 





674 [Filed March 6, 1957] 
| PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE 

This is an action for money judgment on a bond. 

Pursuant to D.C. Code Title 1 Sec. 804 the District of Columbia 
brings this action to the use of R.E. Anderson Company against Defen- 
dant Construction Company and its surety. 

Plaintiff says defendant construction company entered into con- 
tract for construction of children's center in Laurel, Maryland for the 
District of Columbia and that said construction company entered into a 
contract with the Anderson Company for the performance of plumbing, 
heating and ventilating work for the sum of $340, 000, plus extra com- 
pensation for any additional work, that the contract and extra work was 
performed by the Anderson Company entitling it to $347, 735. 24 and 
that Defendant construction company only paid $318, 817. 50 leaving 
$28, 917. 74 due and owing. Plaintiff seeks judgment for last mentioned 
amount plus interest from June 17, 1954. 

Defendant construction company and its surety admit the contract 
and performance of the work and that extra work was done but they dis- 
pute the correctness of the amounts sought to be charged for said extras. 

Defendants also claim a credit of $22, 517.40 for alleged negligent | 
performance of part of principal contract or that one of installations made 
was in breach of the obligations of the Anderson Company. This alleged 
breach is more particularly described in Paragraph 2 of the pretrial 


Re 


statement in C. A. 2630-55. 
The Anderson Company denies any nr or breach of con- 
tract on its part and demands proof of the damage alleged. 


Prince George Fuel Company was allowed to intervene as a Plain- 
tiff and this company alleges that $1, 366.24 is due it for fuel and oil and 
other items furnished to a sub-contractor of construction company during 


performance of its contract and that construction company refuses to pay. 
Interest on said sum is also claimed from November 1, 1952. 

Defendants deny liability for fuel and oil and other items asserting 
that claim is barred by the general Statute of Limitations, that said 
Plaintiff failed to make demand for payment on the sub-contractor Harry 
A. Hale prior to bringing this action. 

Defendants also say that intervening plaintiff as a wholesaler sold 
to retailer who in turn sold to sub-contractor generally as a result of 
which defendants interpose the defense of no identity of use of materials 
sold by said Plaintiffs part of improvements constructed by contractor. 

675 The pretrial statements of the parties are hereto appended and 
made a part hereof. 

As between the Anderson Company and the Gunnell Construction 
Company the stipulations set forth in the pretrial in c. A. 2630-55 are 
agreed to. 

It is stipulated that all claims and counterclaims in C. A, 2396- 55, 
C.A. 2630-55 and C. A. 3779-55 have been filed neither prematurely 
nor too late under the Statute, D.C. Code, Sec. 804, Title 1. 

A motion to consolidate C. A. 2396-55, C. A, 2630-55 and C. A, 
3779-55 will be granted, a formal order to be presented accordingly. 
Dated: March 6, 1957 | /s/ Burnita Shelton Matthews 


REMARKS of Pretrial Justice for a a Justice 
consideration of Trial Justice: ; 
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[Filed February 25, 1957] 


PRE-TRIAL STATEMENT FOR PLAINTIFF 

Defendant, Gunnell Construction Co., Inc., was the general 
contractor for the construction of the Industrial Home School for White 
Boys and Girls, Children's Center, located at Laurel, Maryland. The 
Maryland Casualty Company is its surety on its statutory bond. The 
construction was for the District of Columbia Government. Plaintiff, 
R. E. Anderson Company, Inc., is the successor corporation of Robert 
E. Anderson Company, a co-partnership composed of Preston W. 
Moran, W. Howard Gottlieb, John C. Beck, and Carl E. Poore, Part- 
ners. The partnership entered into a sub-contract to perform the 
plumbing, heating, and ventilating work for the defendant Gunnell 
Construction Company. One of the partners of Robert E, Anderson 
Company, a partnership, died and, thereafter, all of the interest of the 
partnership was transferred to the plaintiff corporation, including the 
rights and liabilities arising under the sub-contract here in question. 
: The total contract price for the plumbing, heating, and ventilating 

677 work was $340,000. Certain additional work was ordered by 

defendant corporation and credits were issued bringing the total amount 
of the contract price as adjusted to $347, 735.24. Gunnell Construction 
Company has paid R. E. Anderson Co. a total of $318, 817.50, leaving 
a balance due of $28, 917. 74. | 

This suit is brought by R. E. Anderson Company as use plaintiff 
under Title 1, Section 804 of the District of Columbia Code which speci- 
fically provides that any person or corporation who has furnished labor 
or materials for which it has not been paid may bring suit in the United 
States District Court for the District of Columbia for the amount in 
controversy against the contractor and its surety on the bond required 
by statute. | 
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Intervening plaintiff, Prince George Fuel Co., pursuant to the 
terms of Title 1, Section 804, of the District of Columbia Code, has 
intervened claiming a sum of $1, 366. 24 due it for fuel oil and other 
material delivered to the Children's Center and used in the prosecution 
of the work as provided in the contract. 

Final settlement of the contract between a Cons truckion Co., 
Inc. and the District of Columbia occurred on January 6, 1955. 

| /s/ Alexander M. Heron 


/s/ Dickson R. Loos 

* ae | * 

Attorneys for Plaintiff, 

R. E. Anderson Co., Inc. 


678 [Filed February 25, 1957] 


DEFENDANTS' PRE-TRIAL STATEMENT 


PLAINTIFF, R. E. ANDERSON COMPANY, INC. ; 

Defendant, Gunnell, was a prime contractor, and plaintiff, 
Anderson, a sub- contractor for the erection of improvements for the 
District of Columbia. Defendant, Maryland, was surety on the prime's 
construction bond. 

Plaintiff's contract was for the plumbing, heating and ventilating. 
It was in the sum of $340, 000.00, and was increased through change 
orders, etc., to $347,735.24. Plaintiff performed and the contract was 
completed and ultimately accepted from the prime, defendant Gunnell, 
by the District of Columbia. | 

During construction however, damages resulting either from 
plaintiff's breach of contract, or alternatively from its negligent per- 
formance thereof amounting to $22, 517. 40, were occasioned to the Ppro- 
ject for which plaintiff has heretofore been unwilling to allow defendant 
credit. This entire matter was made the subject of an action heretofore 
brought by defendant as Civil Action No. 2630-55 in this Court in which 
action defendant asked a seaecceneia. judgment ‘fexing and determining 


~ 
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what if any amount it owed plaintiff in this action. Said action is still 
pending, and defendant believes that the same should be consolidated 
with this action in order to conserve the time of the Court and the 
parties, since it will be determinative of this action, or this of that, 


dependent upon which is first reached for trial. 
* x* aE 5 * 


679 WHITEFORD, HART, CARMODY & WILSON, 
| By /s/ Harry L. Ryan, Jr. 
bs ae ae * 


x 
Attorneys for Defendants. 


704, [Filed June 17, 1955] 


DISTRICT OF COLUMBIA to the use of : 

THE PRINCE GEORGE FUEL CO. : 
A Corporation : 
Laurel Avenue and First Street 
Laurel, Maryland, 


Plaintiff, 
vs. 


GUNNELL CONSTRUCTION COMPANY, 

| INC. , A Corporation : 
Tower Building : 
1401 K Street, N. W. 
Washington, D. C., 


Defendant and Third Party 
Plaintiff 


Civil Action No. 2396-55 


vs. 


HARRY A. HALE, tr/as 2 
Harry A. Hale & Company, : 
Box 79, Rt. 16, 
, Baltimore, Maryland, and 
UNITED STATES FIDELTY AND 
GUARANTY COMPANY, 
A Corporation, 
Woodward Building 
15th & H Streets, N. W. 
Washington, D. C., 


Third Party Defendants 


e@soe © 860 009 of 
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THIRD PARTY COMPEAINT | 

1. Jurisdiction is vested herein by virtue of plaintiff's original 
complaint under Title 1, Section 804, of the Code of Laws for the District 
of Columbia, and also the Federal Rules of Civil Procedure. 

2. Plaintiff, Prince George Fuel Co., a corporation, has sued 
defendant and third party plaintiff, Gunnell Construction Company, Inc., 
a corporation, claiming judgment in the sum of One Thousand Three 
Hundred Sixty-six Dollars and Twenty-four cents ($1, 366. 24), for fuel 
oil and other materials purported to have been delivered and used in the 


prosecution of the work in constructing the Industrial Home School for 
White Boys and Girls, Children's Center, Laurel, Maryland. 

705 3. Third party plaintiff was the prime contractor engaged in the 
foregoing construction, in and by virtue of Contract No. 17500 between 
third party plaintiff and the District of Columbia. : 

4. Third party plaintiff on, to-wit, June 3, 1952, entered into a sub- 
contract with third party defendant, Harry A. Hale, wherein said third 


party defendant undertook and agreed to furnish all labor, materials, 
equipment and services necessary to complete in place the clearing, 
grubbing, excavating, filling and grading called for by designated plot 
plans, all to be in strict accordance with all of the designated contract 
documents and agreements whether specifically referred to or implied. 

5. In accordance with the provisions of the subcontract referred 
to in the preceding paragraph, third party defendants, Harry A. Hale 
and United States Fidelity and Guaranty Company, on June 4, 1952, pro- 
vided third party plaintiff with their bond in the full sum of Forty-five 
Thousand Six Hundred ($45, 600.00) Dollars, wherein third party defen- 
dant, United States Fidelity and Guaranty Company, assured third party 
plaintiff of the full, complete and faithful performance by third party 
defendant of all of his obligations under his aforesaid subcontract and did 
further assure unto third party plaintiff, payment to all persons providing 
labor, services, materials or equipment and supplies used in, about or 
in the prosecution of the said subcontract, and up to the full sum of Forty- 
five Thousand Six Hundred ($45, 600.00) Dollars as aforesaid. 
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6. Third party plaintiff avers that it has received notification of 
claims for non-payment of labor, services, materials, equipment and 
supplies used in, about or in the prosecution of the subcontract con- 
cerned herein by persons engaged by third party defendant, Harry A. 
Hale, amounting to Twelve Thousand Seven Hundred Ninety-seven Dollars 
seventy-nine cents ($12, 797.79). 

7. Third party plaintiff further avers that third party defendant, 
Harry A. Hale, failed to complete portions of his contract as a result of 
which others were engaged and hired so to do at a cost of Five Thousand 
Nine Hundred Seventy-one Dollars sixty-one cents ($5,971.61), for which 
sum third party defendants are indebted unto third party plaintiff. 


706: 8. Third party plaintiff further avers that as a result of the 


reckless, careless and negligent performance of his contract, third 
party defendant, Harry A. Hale, acting through his agents, servants or 
employees caused damages to the work of others and to the construction 
in its entirety, amounting to Eight Thousand Seven Hundred Sixty-four 
Dollars fifty-seven cents ($8, 764.57) for which sum third oye defen- 
dants are indebted unto third party plaintiff. 

9. Third party plaintiff claims interest on $12, 797.79 referred to 
in paragraph six above, from November 1, 1952, on $5,971.61 referred 
to in paragraph seven above, from May 31, 1953, and on $8, 764.57 re- 
ferred to in paragraph eight above, from August 31, 1954. 

WHEREFORE, third party plaintiff demands judgment against 
third party defendants and each of them in the sum of Twenty Seven 
Thousand Five Hundred thirty-three Dollars ninety-seven cents 
($27, 533.97), with interest on $12, 797.79, from November 1, 1952, on 
$5,971.61 from May 31, 1953, and on $8, 764.57 from August 31, 1954. 

_ WHITEFORD, HART, CARMODY & 
WILSON 
By /s/ Harry L. Ryan, Jr. 
* - * x bo 


* 
Attorneys for Third Party Plaintiff 
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707 [Filed July 19, 1955] 2 
ANSWER OF THIRD-PARTY DEFENDANTS, 
HARRY A. HALE AND UNITED STATES FIDELITY 
AND GUARANTY COMPANY TO THIRD-PARTY COMPLAINT 

1. The averments of paragraph 1 of the third-party complaint 
are admitted; it is not admitted that the complaint of the original plain- 
tiff, District of Columbia to the use of Prince George Fuel Company, 
was filed within the time permitted under the provisions of Section ° 
1-804 of the District of Columbia Code (1951). 

2. The averments of paragraph 2 are admitted. Futther 
answering said paragraph, these third-party defendants deny that 
Prince George Fuel Company is entitled to the sum of One Thousand 
Three Hundred Sixty-Six and 24/100 dollars ($1, 366. 24), as in its 
complaint is demanded. 3 

708 3. The averments of paragraph 3 of the third-party complaint 
are admitted. 

4. The averments of paragraph 4 of the third-party complaint 
are admitted. 

5. The averments of paragraph 5 of the third-party complaint 
are admitted. 

6. The averments of paragraph 6 of the third-party complaint 
are denied. 

7. The averments of paragraph 7 of the third-party complaint 
are denied. 

8. The averments of paragraph 8 of the third-party complaint 
are denied. 


9. For answer to paragraph 9 of the third-party complaint, 
these defendants deny the right of the plaintiff to the : cea in said 
paragraph 9 made. | 





709 
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! COUNTERCLAIM OF THIRD-PARTY DEFENDANT 
HARRY A. HALE, AGAINST GUNNELL CONSTRUCTION 
COMPANY, INC. AND CROSS-CLAIM AGAINST DEFENDANT 

MARYLAND CASUALTY COMPANY 


For a counterclaim against the third-party plaintiff, Gunnell 
Construction Company, Inc., and a cross-claim against Maryland 
Casualty Company, this third-party defendant, Harry A. Hale, trad- 
ing as Harry A. Hale & Company, reasserts the claim herein named 
in his intervening complaint, and prays that the allegations of said 
intervening complaint may be read as incorporated herein, and says 
that he has furnished all of the labor, materials, equipment and ser- 
vices necessary to complete and perform his contract dated the 3rd day 

of June, 1952, between himself and the said third-party plaintiff, 
Gunnell Construction Company, Inc., and by reason thereof there is 
now due and owing to this third-party defendant from Gunnell Construc- 
tion Company, Inc. and Maryland Casualty Company the sum of Seven 
Thousand Six Hundred Twenty Nine and 25/100 dollars ($7, 629. 25) for 
which said sum this third-party defendant has heretofore on, to wit, the 
first day of April, 1955, and at other times, made demand upon both 
Gunnell Construction Company, Inc. and Maryland Casualty Company. 

WHEREFORE, this third-party defendant, by way of counterclaim 
and cross-claim, as aforesaid, demands judgment against Gunnell 
Construction Company, Inc. and Maryland Casualty Company in the sum 
of Seven Thousand Six Hundred Twenty Nine and 25/100 dollars ($7, 629. 25) 
with interest thereon from the first day of April, 1955, besides the costs 
hereof. 

BRANDENBURG & BRANDENBURG 


By: /s/ Thomas S. Jackson 
Attorneys for Third-Party Defen- 
dants, Harry A. Hale, trading as 
Harry A. Hale & Company 

and 


United States Fidelity and Guaranty 
Co.. 


[CERTIFICATE OF SERVICE] 
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710 = [Filed August 19, 1955] 
ANSWER TO COUNTERCLAIM | 
For answer to the counterclaim of the third-party plaintiff, 
Gunnell Construction Company, Inc., this third-party defendant denies 
the averments of said counterclaim and each and every one thereof. 


BRANDE NBURG & BRANDEN- 
BURG 
By /s/ Thomas S. Jackson 
Attorneys for Harry A. 
Hale, trading as Harry 
A. Hale & Company 
* | 5 


| 


[Filed June 17, 1955] 
INTERVENING COMPLAINT OF HARRY A. HALE 


TRADING AS HARRY A. HALE & COMPANY, FOR 


a 
: MONEY DUE UNDER CONTRACTOR'S BOND 


1. This intervening plaintiff files this intervening complaint, as 


a matter of right, under and pursuant to the provisions of Section 1- 
804 of the District of Columbia Code (1951). | 
2. This intervening plaintiff on, to wit, the 3rd day of June, 1952, 
entered into a contract with Gunnell Construction Company, Inc., 
defendant herein, by the terms where of this intervening plaintiff 
agreed to furnish all labor, materials, equipment and services neces- 
sary to complete in place the clearing, grubbing, excavating, filling 
and grading in accordance with plot plans and specifications, Section 2 
712 and 10, including Addenda 1 through 8, for the Industrial School 
for White Boys and Girls, Children's Center, near the District Train- 
ing School, at Laurel, Maryland, which said building the said defen- 
dant Gunnell Construction Company, Inc. had contracted to construct 
under and pursuant to Contract No. 17500 with the Government of the 
District of Columbia; and in consideration thereof the said defendant, 
Gunnell Construction Company, Inc. agreed to pay to this intervening 
plaintiff the sum of Forty Five Thousand Six Hundred Dollars ($45, 600. 00), 
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all in accordance with the contract dated the 3rd day of June, 1952, 
aforesaid. 

3. For the purpose of securing to the District of Columbia the 
due performance of its contract, the defendant, Gunnell Construction 
Company, Inc., as principal, and the defendant, Maryland Casualty 

Company, as surety, executed and delivered to the District of Columbia 
a bond pursuant to the provisions of Section 1-804 of the District of 

Columbia Code (1951), the same being dated the 28th day of May, 
1952, by the terms whereof said principal and surety bound themselves 
in the penal sum of One Million Seven Hundred Forty Two Thousand 
Dollars ($1, 742, 000. 00) promptly to make payment to all persons 
supplying labor and materials for the prosecution of the work provided 

: for in said Contract No. 17500 between the defendant, Gunnell Construc- 
tion Company, Inc. and the District of Columbia Government. » 

4. This intervening plaintiff has furnished all of the labor, materials, 
equipment and services necessary to complete and perform his contract 
dated the 3rd day of June, 1952, between himself and the said defendant, 

713 Gunnell Construction Company, Inc.; but, notwithstanding his per- 
formance as aforesaid, the defendant, Gunnell Construction Company, 
Inc. has failed to make full payment to this intervening plaintiff of 
the sums due under said contract, and there remains due and owing to 
this intervening plaintiff the sum of Seven Thousand Six Hundred Twenty 
Nine and 25/100 dollars ($7, 629.25) for which said sum this intervening 

plaintiff has heretofore on, to wit, the 1st day of April, 1955, and at 
other times, made demand upon both the Gunnell Construction Company, 
Inc. and Maryland Casualty Company, defendants as aforesaid. 
WHEREFORE, this intervening plaintiff demands judgment against 
the defendants, Gunnell Construction Company, Inc. and Maryland 
Casualty Company, in the sum of Seven Thousand Six Hundred Twenty- 
Nine and 25/100 dollars ($7, 629. 25), with interest thereon from the 
ist day of April, 1955, besides the costs hereof. | 
| BRANDENBURG & BRANDENBURG 
By  /s/ Thomas §S. Jackson 


[Certificate of Service] | /s/ Ralph W. Powers 
3 ttorneys for Intervening P tiff, 


Harry A. Hale 





15 
714 [Filed August 12, 1955] 


ANSWER OF DEFENDANTS TO INTERVENING COMPLAINT OF 
H Y A. HALE, T IN H YA. H COMP 


First Defense: | | ! 

This Court has no jurisdiction over the intervening complaint 
filed herein. | 
Second Defense: | 


The intervening complaint of Harry A. Hale fails to state a cause 


of action for which any relief may be granted herein. 
Third Defense: : 
Defendants deny that the intervening complaint herein was filed 


as a matter of right, that the same was timely filed and that the same 
is authorized or permitted under or pursuant to Section 1-804 of the 
District of Columbia Code. | 

Defendants admit the allegations of cee two (2) of the inter- 
vening complaint, but deny all remaining allegations thereof other than 
that said defendants executed a bond to the District of Columbia, the 
terms and conditions of which are more accurately fully set forth | 
therein. | 
Fourth Defense: 

Come now the defendants herein and for further defense to plain- 
tiff's intervening complaint and aver that plaintiff's intervening complaint 
was not timely filed herein as required by Title 1, Section 804 of the 
Code of Laws for the District of Columbia. 

715 COUNTERCLAIM 7 

Comes now the defendant, Gunnell Construction Company, Inc., 
and by way of Counterclaim against Harry A. Hale, trading as Harry 
A. Hale & Company, and adopts and reavers each and every matter 
heretofore set forth in the Third Party Complaint heretofore filed in 
this cause by said defendant as third party plaintiff against the said 
Harry A. Hale, and prays judgment against Harry A Hale, as originally 
claimed in said third party complaint. 

WHITEFORD, HART, CARMODY AND WILSON 


[Certificate of Service] By /s/ Harry L. Ryan, Jr. 
Attorneys for Defendants 
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716 [Filed March 26, 1957] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

This is an action for money judgment as a bond. 

Pursuant to D.C. Code 1-804 the District of Columbia brings this 
action to the use of the Prince George Fuel Co. a corporation, against 
‘defendant Construction Company and its surety. 

The claim of the Prince George Fuel Company asserted in this 
action against the defendants is the same claim the Prince George Fuel 
Company asserted as intervenor against the same defendants in C. A. 
No. 3779-55, and will not be restated here. (The Prince George Fuel | 
Compay claims as a subcontractor of Harry A. Hale, a subcontractor 
of defendant Construction Company). 

Gunnell Construction Company admits that except for its counter- 
claims as hereafter recited, the balance due to Harry A. Hale would be 
$7,629.25. However, Gunnell claims that Hale caused damage to a 


steam heating system as a result of which Gunnell is entitled to an 


offset as follows: 
| Anderson's bill .. 3 $5, 727. 75 
Gunnell's own labor, Cis Gusseatesakensmeua 1, 400. 00 


Overhead 10% 

Profit 10% 

Ins. on Gunnell's labor 
Damages to Ric-Will System 


In addition Gunnell claims backcharges 9,971.61 
$14, 736.18 
In addition, Gunnell Construction Company asserts that Hale and 
United States Fidelity and Guaranty Company are responsible to 
Gunnell for such sums as may be recovered against Gunnell by Prince 
George Fuel Company. Hale and United States Fidelty and Guaranty 
: Company concede this. 
pehy Promptly after Pretrial, Gunnell is to comply with the order re- 
‘quiring production of records. | 
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The stipulations requested in the pretrial statement of Hale and 
United States Fidelity and Guaranty Company, as amended, are agreed 
to. Said pretrail statement is hereto appended and made a part hereof. 
The documents identified by the Pretrial Judge may be admitted without 
formal proof, subject to the usual objections. : 

Dated: March 26, 1957 /s/ Burnita Shelton Matthews 


REMARKS of Pretrial Justice for consideration Pretrial Justice. 
of Trial Justice: 


718 [Filed March 26, 1957] 


PRETRIAL STATEMENT OF THIRD-PARTY DEFENDANT, 
HARRY A. HALE, AND THIRD-PARTY DEFENDANT, 
UNITED STATES FIDELTY AND GUARANTY COMPANY 


The third-party defendant, Harry A. Hale, entered into a contract 
with the third-party plaintiff to perform the grading and excavating 
required of Gunnell Construction Company, Inc. under its prime con- 
tract with the District of Columbia on the Industrial Home School job 
near Laurel, Maryland. The amount of the Hale contract was 
$45, 600.00. Payments on the contract have been made totaling 
$37,970.75, leaving a balance due Harry A. Hale of $7, 629.25, with 
interest from April 1, 1955. 

As offsets and back charges against the balance due Harry A. Hale, 
Gunnell Construction Company, Inc. has claimed a total of $27, 533.97, 
with interest, liability for all of which is denied both by Harry A. Hale 
& Company and its surety, United States Fidelity and Guaranty Company, 

719 except that these third-party defendants acknowledge responsibility 
to the plaintiff, Prince George Fuel Company, to the extent of its proof 
that it supplied materials to the job of the kind contemplated by Section . 
1-804 of the District of Columbia Code (1951)... The principal issue 
involves the extent to which Hale is responsible for damage to the 
"Ric-Wil Conduit". Hale denies any liability whatever and asserts 
that if there was any negligence on the part of anyone which caused the 
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damage, it was not negligence on the part of Hale; but if it should be 
determined that Hale was negligent in any way, Gunnell Construction 
Company, Inc. and the District of Columbia were guilty of contributory 
negligence. 
STIPULATIONS REQUESTED 

3. That in the trial of the issues in these actions, all claims, 
counterclaims, cross-claims and intervening petitions shall be taken 
as filed neither prematurely nor too late, insofar as Section 1-804 of 
the District of Columbia Code (1951) is concerned; but nothing herein 
shall prevent any party from asserting as a defense any other appli- 
cable statute of limitation. 

4. That certain photographs and a blueprint, to be presented at 
pretrial and initialed by the pretrial judge, shall be admitted in evidence 
without formal proof. 

/s/ Thomas S, Jackson 


/s/ Martin R. Fain 
Attorneys for Third-Party Defendants, 
Harry A. Hale & Co. and United States 


Fidelity and Guaranty Company 
x * * * * *x 


720 [Certificate Of Service] 


738 [Filed February 7, 1957] 
PRE-TRIAL STATEMENT OF PLAINTIFF 

Plaintiff as general contractor for the erection of a building at 
Laurel, Maryland, for the District of Columbia entered into a sub- 
. contract on June 3, 1952, with defendants. Under the same defendants 
_ were to do all of the plumbing, heating and ventilating called for under 

the plans and in accordance therewith and with the specifications. 

, On or about April 6, 1954, as a result of the failure of a urinal 
_ installed by defendants, and before completion of the entire contract 
_ and acceptance thereof by the District, said urinal as a result either 
_ of negligence in its installation and inspection upon installation, or by 
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virtue of its installation in violation of the plans and specifications re- 
lating to it, or in any event as a result of a defect in defendants’ work 
overflowed causing damage to other work upon the project to the extent 
of $22, 517.40. | 
On the other hand plaintiff avers that in the purported completion 
of their sub-contract defendants have billed plaintiff $28,917.74, which 
said sum includes the final payment which would be due defendants upon 
satisfactory completion of their contract and an item of $5, 727.75 
charged plaintiff by defendants for the restoration of work upon the 
project damaged by one or more other sub-contractors and which is 
now the subject of other action before this Court. : 
Plaintiff instituted this action seeking a declaratory judgment 
by this Court, stating the account existing between plaintiff and defen- 
dants and the entry of judgment in such net amount as may be deter- 
739 mined to be due and owing from neither unto the other. 
STIPULATIONS : 





NS WHITEFORD, HART, CARMODY & 
WILSON, 


By /s/ Harry L. Ryan, Jr. 
Attorneys for Plaintiff. 


740 [Filed February 7, 1957] 
DEFENDANTS' PRE-TRIAL STATEMENT 
Plaintiff, Gunnell Construction Co., Inc., was the general 
contractor for the construction of the Industrial Home School for White 
Boys and Girls, Children's Center, located at Laurel, Maryland. 


| 
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Defendants, Moran, Poore, and Gott! b were general partners of a 
partnership known as Robert EF. Anderson Co. R. E, Anderson Co., 
Inc. is the successor corporation of the partnership, Robert E. 
Anderson Co. Defendants Moran, Poore, and Gottleib are now officers 
of the successor corporation. 
The plaintiff has sued defendants requesting that the Court enter 
a declaratory judgment and state the accounts existing between the 
parties and enter judgment in the net amount according with its find- 
| ings. 
Defendants have counter-claimed for an amount due and owing to 
them in the sum of $28, 917. 74 plus interest. 
DEFENDANTS' COUNTER-CLAIM 
Defendants Moran, Poore, and Gottleib, on behalf of the partner- 
ship, Robert E. Anderson Company, entered into a subcontract for 
the heating and plumbing and ventilating portion of the general contract. 
_ The total amount originally agreed upon for this work amounted to 
$340,000. During the course of the work, certain extras were ordered 
by plaintiff bringing the total contract price for the work done to 
741 $347, 735.24 including such extras. Gunnell Construction Co. 
has paid Anderson a total of $318, 817.50, thus leaving a balance due 
to defendant of $28, 917.74 which is the amount of the counter-claim. 
Defendant has made demand for payment of this amount which plaintiff 
has refused. 
DEFENSE TO COMPLAINT 
The substance of plaintiff's complaint is that the wood flooring 
| on the gymnasium of the Children's Center was damaged by water 
_ overflowing from one of the urinals adjacent to the gymnasium. Plain- 
_ tiff claims that the urinal was either negligently installed by defendants 
or installed in breach of the contract between Gunnell Construction Co. 
and Robert E. Anderson Co., and that the water damage caused the 
District of Columbia, for whom the Children's Center was built, to 
reject the floor and require the floor to be removed and another floor 
laid. The total amount of this damage was alleged to be $22, 517. 40. 
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Defendants say that they installed the urinal in question cor- 
rectly, that such installation was completed several months prior to 
the alleged damage and that any damage which occurred to the floors 
was not due to any negligence or breach of contract on their part. 
/s/ Alexander M. Heron 


/s/ Dickson R. Loos 
707 Munsey Building 
Attorneys for Defendants 


736 [Filed February 27, 1957] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: : 
This action for declaratory judgment involves a statement of 


accounts between a contractor and its sub-contractor. 

Pltf. says that it is general contractor for construction of a 
school for the District of Columbia and that defts. are sub-contractors 
for plumbing, heating and ventilation. Pltf. alleges that on April 6, 
1954, a urinal overflowed causing damage to other work in the amount 
of $22, 517.40; that the overflow was caused by negligent installation 
by defts. or by failure of deft's to follow contract specifications; and 
that despite this damage defts have billed Pltfs. $28,917.74 which in- 
cludes amount due on satisfactory completion of contract and extra 
work done by defts. : 

Defts. admit installation of the urinal but deny any negligence 
or breach of contract in connection with the installation and they de- 
mand proof of the amount of damage. Defts. assert that Pltf. ordered 
additional work done and agreed to pay $7, 725. 24. Defts. counter- 
claim for $28,917.74 with interest from June 17, 1954 which they 
allege is the amount due for completed performance and additional work. 

It is stipulated that all documents, initialed by counsel for the 
parties on both sides or identified by the pretrial court, may be ad- 
mitted without formal proof subject to objection as to relevancy and 
materiality. : : 





18d 

The pretrial statements of the parties are hereto appended and 
‘made a part hereof. 

STIPULATIONS other than those mentioned above are appended to 
the pretrial statement of the defendants. In addition to the one issue 
outlined in Para. 4 of Page 1 of Defts' stipulations there is this addi- 
tional issue: 

Whether the costs of the extra work done by the defendant are 
correct? 

It is stipulated that the original contract price between Pitf. and 
Defts. was $340, 000.00, that all extras shown on the appended carbon 
copy of a statement were ordered by Pltf., and were provided or per- 
formed by Deft. 


/s/ Harry L. Ryan, Jr. 
ATTY. FOR PLTFS. 


/s/ Alexander M. Heron 


/s/ Dickson R. Loos 
ATTY. FOR DEFT. 


/s/ Burnita Shelton Matthews 
Pretrial Judge 


737 R. E. ANDERSON COMPANY, INC. 
2901 V Street, Northeast 
Washington 18, D. C. 


Gunnell Construction Co. - Re: Children's Center 
907 Tower Building | Industrial Home School 
Washington 5, D. C. February 12, 1955 Laurel, Maryland 





To requisition for Final pape 


- Original contract $340, 000. 00 
' To Credit, for omitting Ric-Wil extension 
as shown on drawing H-7 $148.12 
- To Extra, for certain additional work ; 
in Manhole No. 2 835.19 
| To Credit, for certain changes to 
baseboard radiation valves 7.84 
_ To Credit, for construction of job shed 614. 00 
To Extra, furnish and install one additional 
lavatory in examination and treatment 
room of Bidg. "D" 139.00 
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To Extra, provide and install mechanical 

| ventilation for Cottages B,C,H,J &K | 

> as indicated on drawing R-4 1,290.00 
| To Extra, relocate and increase ductwork | 

and grilles in the projection and rewind 


7 rooms. Also, provide fire damper and 
access in each of two auditorium unit ) 
i ventlators 176.00 
. To Extra, for sub-soil drainage as shown : 
‘ on drawing R-5 _ 337.26 
y To Extra, for excavating, testing and re- : 
| placing damages Ric-Wil conduit, our : 
req. dated 12/22/53. 1,536.27 
To Extra, for excavating, testing and : 
! replacing damaged Ric-Wil conduit, } 
o our req. dated 8/26/54 4,191.48 
$769.96 $348, 505. 20 
i. | 769.96 
: Total Contract & Changes Less 347, 735. 24 
aa Previous Partial Payments 318.817. 50 
r Final Payment, now due $ 28,917.74 


742 DEFENDANTS' STIPULATIONS 





2. It is hereby stipulated and agreed that all of the work re- 


a quired by the contract between Gunnell and defendants has been 
we - 4 finished and accepted by the District of Columbia, including those 
uae extras ordered by plaintiff. 


3. It is hereby stipulated and agreed that R. E. Anderson 
Company, Inc., a corporation, is the successor to Robert E. Anderson 
Co., a partnership, and that the said corporation has assumed all lia- 
bilities and obligations of the partnership, in connection with the 
Children's Center at Laurel, Maryland, and is likewise entitled to all 
assets including all amounts due and payable, or which may be held due 
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and payable, under the contract between Gunnell Construction Co. 
and Robert E. Anderson Co. for the heating, plumbing and ventilating 
on the Children's Center construction job at Laurel, Maryland. 
4. It is hereby stipulated and agreed that one issue for deter- 
mination is whether the defendants are liable to the plaintiff for the 
743 damage to the gymnasium floor located in Building "A" and, if 
so, the amount of said liability. 
/s/ Alexander M. Heron 
/s/ Dickson R. Loos 


xe KKK KKK K 
Attorneys for Defendants 


721 [Filed March 26, 1957] 


CIVIL ACTION NOS. 
2396-55, 2630-55, and 3779-55 


ORDER CONSOLIDATING CAUSES 


Upon consideration of the motion of counsel for Gunnell 


Construction Company, Inc. and Maryland Casualty Company 
to consolidate Civil Action Nos. 2396-55, 2630-55 and 3779-55, 
_ and it appearing to the Court that said actions involve common 


questions pertaining to bonds given pursuant to the provisions 
_ of Section 1-804 of the District of Columbia Code (1951), 
which said section provides that only one action shall be 
brought at the instance of a creditor or creditors, and it appearing to 
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the Court that counsel for all of the parties to - actions do consent 
hereto, it is by the Court this 26th day of March, 1957, 

ORDERED, that Civil Action Nos. 2396-55, 2630- 55 and 3779-55 
be and they are hereby consolidated and shall hereafter be proceeded 
with as one action; and it is further ! 

ORDERED, that this consolidated action shall be set for trial 
after the completion of pretrial proceedings in all three actions. 


/s/ Burnita Shelton Matthews 
JUDGE 


723 [Filed May 21, 1957] 
[CIVIL ACTION NO. 2396-55] 


PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 

CONCERNING THE ISSUES BETWEEN GUNNELL CONSTRUC- 

TION COMPANY, INC., AS THIRD-PARTY PLAINTIFF, AND 

HARRY A. HALE, TRADING AS HARRY A. HALE & COMPANY 

AND UNITED STATES FIDELITY AND GUARANTY COMPANY, 
AS THIRD-PARTY DEFENDANTS | 


Findings of Fact : 

1. On June 3, 1952, Harry A. Hale & Co., hereinafter referred 
to as "Hale", as a subcontractor, contracted with Gunnell Construc- 
tion Company, Inc., hereinafter called "Gunnell", for a consideration 
of $45, 600, to do the clearing, grubbing, excavating, filling and grad- 
ing required in Gunnell's principal contract with the District of 
Columbia for the construction of the Industrial Home School at Laurel, 
Maryland, D.C. Contract No. 17500. Upon completion of the perfor- 

724 mance of said excavating subcontract, Harry A. Hale & Co. had 
been paid only the sum of $37,970.75, leaving a balance unpaid of 
$7, 629.25. 

2. Section IV of the excavat ing subcontract of Hale with Gunnell 
expressly provided that the contractor (Gunnell) would give written 
notice to the subcontractor (Hale) whenever the contractor deemed it 
advisable to secure labor, material, equipment, etc. » for the purpose 

mh a, | 
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of completing whatever portion of the subcontractor's work should cause 
delay in the prime contract. Gunnell failed to comply with the written 
notice provision of said subcontract before proceeding with the pro- 
curement of performance of work by others, as it claimed to have done 
between February and May, 1953. 

3. The evidence failed to describe and identify the work performed 
for which Gunnell claimed back charges totaling $5,971.61, and the 
evidence failed to establish that the sums paid for which said back 
charges were claimed were for work required to be performed by Hale 
in its said subcontract. 

4. Prior to October 7, 1953, Hale had entered into a subcontract 
with Contee Sand and Gravel Company for excavating and grading for 
roads at Laurel, Maryland on the Industrial Home School site. The 
Contee Sand and Gravel Company had contracted with the District of 
Columbia, through its Highway Department, for the grading and paving 
of said roads. With this road project, Gunnell had no contractual 
connection. In the performance of the work of excavating and grading 





_ for said roads Hale was not a subcontractor of Gunnell. 
5. On or about October 7, 1953, a Euclid scraper owned and 


operated by Hale struck a steam line, called a Ric-Wil System, while “ 
in the performance of the subcontract of Hale with Contee Sand and 
725 Gravel Company, causing damage to the steam line. At the time < 


_ when the scraper struck the steam line, the operator thereof was 
following grade markings on stakes which had been placed by employees 

2 of the Highway Department of the District of Columbia. The scraper 

_ operator had not cut the grade to the maximum depth required by said 
grade stakes. Hale did not set or participate in setting said grade 4 
stakes, and was not negligent in striking the steam line. . 

| CONCLUSIONS OF LAW 

1. That Harry A. Hale, trading as Harry A. Hale & Company, 

is entitled to have and recover from Gunnell Construction Company and 
its surety, Maryland Casualty Company, the sum of $7, 629.25, with 

_ interest from April 5, 1955. 
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2. That Gunnell Construction Company, Inc. is not entitled to 
allowance for offsets or back charges against said sum due to Hale & 
Company. | 

3. That Harry A. Hale, trading as Harry A. Hale & Company, was 
not guilty of negligence which caused or contributed to the damage to 
the steam line, called a Ric-Wil System, and Harry A. Hale & Co. is, 
therefore, entitled to have judgment in its favor dismissing the third- 
party complaint of Gunnell Construction Company, Inc. against it 
herein. ! 


/s/ R. B. Keech 
Judge 
726 [Certificate Of Service] ! 





683 [Filed May 21, 1957] 


CIVIL ACTION NOS. 
3779-55, 2630-55, and 2396-55 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. These cases arose out of the construction of the Children's 
Center, Industrial Home School for White Boys and Girls, Contract 
No. 17500, for the District of Columbia, a project located near Laurel, 
Maryland, for which the Gunnell Construction Company, Inc. was the 
prime contractor. | 

2. Civil Action No. 3779-55, R. E. Anderson Co., Inc. v. 
Gunnell Construction Co., Inc., is a suit by Anderson under Title 1, 
Section 804, of the District of Columbia Code, against the Gunnell 
Construction Company and its surety, Maryland Casualty Company, 
for the balance due under its sub-contract for heating, ventilating, 
and plumbing, plus certain extras. Gunnell counterclaimed for damage 
to the gymnasium floor caused by water overflowing from a urinal 


installed by the Anderson Company. 
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3. Civil Action 2630-55, Gunnell Construction Company v. R. E. 
Anderson Company, is a suit for declaratory judgment alleging damages 
to the gymnasium floor as stated above and a counterclaim by Anderson 
for the amount due under its subcontract plus extras, this claim being 
the same as that made by Anderson in C.A. 3779-55. 

4. The same issues are involved in C. A. 3779-55 and C. A, 
2630-55 and it was agreed by the parties that the findings and conclusions 
made in Case No. 3779-55 should govern both cases. 

684 5. Anderson's claim, as corrected during the trial, is $28, 853.82 
representing the contract balance plus extras, which is conceded by 
Gunnell except for the damage to the Ric-Wil steam line. That damage, 
repaired by Anderson, consists of the two following items which were 
contested by Gunnell: 

$1, 529. 34 billed on December 2, 1953 

$4, 134. 49 billed on August 26, 1954 

6. The Anderson Company was not required, under its sub- 
contract with Gunnell, to stand the cost of repairing the damage to the 
Ric-Wil system, nor was it the obligation of Gunnell to repair the 
same, inasmuch as the damage was caused by the negligence of the 
owner, the District of Columbia, in negligently marking and placing 
grade stakes so that the Ric-Wil steam line would be damaged by grad- 
ing of the Harry A. Hale and Company. There was no negligence on 
the part of the Anderson Company in the installation of the Ric-Wil 
steam line nor was there negligence on the part of the Hale Company 
in its road grading. Grade stakes were negligently placed by the Dis- 
trict of Columbia over a part of the steam line which had been installed 
in accordance with plans approved by the District of Columbia. The 

_ Stakes required the grading subcentractor to make a cut which was 
deeper than the depth at which the steam line was installed. The Hale 

- Company made its cut and performed its work in accordance with the 

~ instructions on such grade stakes. A part of the steam line was hit by 
the grading equipment of Harry Hale while so performing its work at a 
time when that part of the steam line had been completed by Anderson. 
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The steam line was thereby damaged and the necessary repairs were 
made by the R. E. Anderson Company at the direction of Gunnell 
Construction Company and the District of Columbia. The work done 
and materials furnished by Anderson were necessary to repair and 
locate damage done by the grading equipment of Harry A. Hale and 
685 Company and the amounts charged therefor were fair and reason- 
able. : 
7. With respect to the counter-claim of Gunnell Construction 
Company against Anderson for water damage, I find as follows: 
(a) On the night of April 6, 1954, Gunnell's agent, 
Skidmore, flushed a urinal installed in the boys’ locker room 
located in Building "A" just prior to closing the building, locking 
up and leaving for the day. Gunnell's agent, Skidmore, was the 
last person to leave the building and was the person charged with 
the responsibility of locking up the building when he left. 
(b) On April 6th a painter, not an agent or employee of 
Anderson, had been working in the building and a painter's rag 
had been thrown into the drain causing the drain to be clogged 
and preventing water from draining off. | 
(c) After the flush valve was unseated by the flushing 
of the urinal, a piece of oakum became lodged in the valve pre- 
venting it from re-seating properly and allowing water to run 
into the urinal. The piece of oakum which prevented the valve 
from reseating was not placed in the water main by Anderson 
nor was Anderson negligent in failing to foresee and take steps 
to prevent its presence. | 
(d) The flush valve functioned properly after the oakum 
was taken out and is still in use. There is no proof that the valve 
was defective or that it was negligently installed. 
(e) At the time of the damage, the entire project was over 
99% complete, the plumbing work was 100% complete and all 
fixtures had been cleaned by Anderson, protective coverings hav- 
ing been removed and fixtures left ready for use and operation 
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686 pursuant to Paragraph P-3-3 of the plumbing specifications. The 
Anderson Co. was not negligent in leaving the water turned on in 
the fixture at the time of the damage. 

' (f) The proximate cause of the water damage was the 

act of Gunnell's agent, Skidmore, in flushing the urinal and the 
presence of a painter's rag which prevented the water from 
draining out. 

(g) The Anderson Company was not negligent in failing 
to prevent Gunnell's agent from flushing the urinal or in failing 
to know of and remove the painter's rag from the drain. 

CONCLUSIONS OF LAW 
) 1. Neither the sub-contract between the Gunnell Construction Co. 
and R. E. Anderson Co. nor the prime contract between Gunnell and 
the District of Columbia required that Anderson should stand the cost 
_of repairing the damaged Ric-Wil steam system since damage was 
caused by the negligence of the owner, District of Columbia. 
2. There being no obligation on the part of R. E. Anderson Co. 
_ to repair the damage to the Ric-Wil System, it is entitled to be paid 
_ for work necessary to repair the Ric-Wil system, which work was 
done at the direction of the prime contractor, Gunnell Construction 
Company. 
3. R. E. Anderson Co. is not liable to Gunnell Construction Co. 
for damages to the gymnasium and surrounding area for breach of 
contract. 
| 4. R. E. Anderson Co. is not liable to Gunnell Construction Co. 
for damages to the gymnasium and surrounding area for negligence. 
5. R. E. Anderson Co. is entitled to judgment in C. A. 3779-55 
against Gunnell Construction Co. and Maryland Casualty Company in 
687 the amount of $28, 853.82 with interest from February 10, 1955 
- besides costs. | | | 
6. Judgement in C. A. 3779-55 shall govern C. A. 2630-55 and no 
_ additional judgment shall be entered in that action. 
[Certificate of Service] /s/ R.. B. Keech 


U.S. District Judge 
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688 [Filed May 21, 1957] | 
Civil Action No. 3779-55 
JUDGMENT : 

The above entitled cause having come on for hearing and upon 
consideration of all the evidence and testimony presented therein, 
and the Court having made its findings of fact and conclusions of law, 
as filed herein, it is by the Court this 17th day of May, 1957, 

ORDERED, as follows: 

1. That judgment be entered for R. E. Anderson Company, 
plaintiff, in the amount of $28, 853.82 with interest from February 10, 
1955 against the defendants, Gunnell Construction Company, Inc. and 
the Maryland Casualty Company. | 

2. That judgment shall be entered for the R. E. Anderson Com- 
pany dismissing the Counterclaim for damages brought by Gunnell 
Construction Company against the R. E. Anderson Co. » and 

3. That this judgment shall also govern Civil Action No. 2630-55, 
as set forth in the Conclusions of Law filed herein. : 


Judge 
Seen: ! 
/s/ Harry L. Ryan, Esq. , 
Counsel for Defendants. : 
| 
727 [Filed May 21, 1957] Civil Action No. 2396-55 


JUDGMENT | 

Upon the Findings of Fact and Conclusions of Law entered this 
day herein, it is by the Court this 17th day of May, 1957, 

ADJUDGED and ORDERED that the third-party complaint of Gunnell 
Construction Company, Inc. against Harry A. Hale, trading as Harry A. 
Hale & Company and the United States Fidelity and Guaranty Company 
be and the same is hereby dismissed; and it is further 
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ADJUDGED and ORDERED that Harry A.Hale, trading as Harry 
A. Hale & Company, shall have and recover of and from Gunnell Con- 
struction Company, Inc. and Maryland Casualty Company the sum of 
$7, 629.25, with interest from the 5th day of April, 1955. 
/s/ R. B. Keech _ 


. Judge 
MEMORANDUM OPINION 
Richmond B. Keech 
United States District Judge May 3, 1957. 
Pope, Ballard & Loos, 
‘707 Munsey Building, 
Washington 4, D. C. 
Whiteford, Hart,Carmody & Wilson, Attention: Harry L. Ryan, 
815 - 15th Street, N. W., : Jr., Esq. 
Washington 5, D. C. 
Brandenburg & Brandenburg, — Attention: Thomas S. 
719 - 15th Street, N. W., : Jackson, Esq. 


Washington 5, D. C. 


In re: C. A. 3779-55 - D.C. to the Use of R.E. Anderson Company, 
Inc., vs. Gunnell Construction Company, Inc., 
et al. 


C.A. 2630-55 - Gunnell Construction Company, Inc., vs. R.E. 
Anderson Company, Inc. 


C.A. 2396-55 - Gunnell Construction Company, Inc., vs. Hale 
Third-Party Complaint 


Gentlemen: 

Upon further consideration of the evidence adduced and argument 
‘by respective counsel in the above cases, I have reached the following 
conclusions: 
-C.A. 3779-55 - Anderson Co. v. Gunnell Construction Co., etal. 

I find for the plaintiff, R. E. Anderson Company, against Gunnell 
and its surety, Maryland Casualty Company, in the sum of $28, 853. 82, 
_ with interest from June 17, 1954. 
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I find that the Anderson Company was not required under its 
subcontract with Gunnell to stand the cost of repairing the damaged 
Ric-wil system (nor was Gunnell under its prime contract) inasmuch 
as the damage was caused by the negligence of the owner, District of 
Columbia, in placing the grade stakes so that the Ric-wil would be 
damaged by grading of the Hale Company in accordance with them. I 
further find that there was no proof of negligence on the part of 
Anderson Company in its installation of the Ric-wil or of negligence on 
the part of Hale Company in its grading. | 

I find for the defendant, R. E. Anderson Company, on the claim 
of Gunnell for the cost of repairing the damage to the gymnasium floor 
and other areas damaged by water from a urinal installed by Anderson 
Company. ! 

I find there was no proof that the urinal valve | was defective or 
negligently installed. I further find that the Anderson Company was not 
negligent in leaving the water turned on in the fixture at the time of the — 
damage, inasmuch as installation of the plumbing fixtures at that time 
had been completed, the protective coverings removed, and the fixtures 
cleaned and left "ready for use and operation" pursuant to paragraph 
P-3-3 of the plumbing specifications. I further find that the valve was 
unseated by flushing of the urinal; that the piece of oakum which pre- 
vented the valve from re-seating was not placed in the water main by 
the defendant Anderson Company, nor was the defendant negligent in 
failing to foresee and take steps to prevent its presence; that the proxi- 
mate causes of the water damage were the act of Gunnell's agent 
Skidmore in flushing the urinal and the presence of a painter's rag 
which clogged the drain, a painter (not an agent or employee of defen- 
dant Anderson Company) and Skidmore having been the last persons 
present in the building on the evening of April 6, 1954; and that the .~ 
Anderson Company was not negligent in failing to prevent Gunnell's — 
agent from flushing the urinal or in failing to know of and remove the 
painter's rag from the drain. 
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C.A. 2396-55 - Gunnell Construction Company v. Hale Company. 
-‘ I find for the defendants Hale and United States Fidelity & Guaranty 
Company on the third-party complaint of Gunnell Construction Company 
for the cost of repairing the Ric-wil damage, in view of my finding in 
CA. 3779-55 that this damage was caused by the negligence of the Dis- 
trict of Columbia in fixing the grade stakes and that there was no proof 
of concurring negligence on the part of Hale. 

Counter-claim: Hale v. Gunnell Construction Company. 

I find for the counter-claimant Hale against Gunnell Construction 

Company and its surety, Maryland Casualty Company, in the sum of 
$7, 629.25 (the agreed balance due on the Hale subcontract should the 
backcharges and Ric-wil claim be disallowed) with interest from April 
1, 1955. 

As to the back-charges claimed for labor performed for Gunnell 
by other excavating companies on work alleged to have been under the 
Hale subcontract, I find Gunnell failed to comply with the written notice 

: provision of Section IV of the subcontract before proceeding with other 
companies on the Hale job and, further, that Gunnell failed to prove 
that the work done by the other excavating companies was, in fact, 
work required under the Hale subcontract. 

Counsel will prepare and submit promptly appropriate findings of 
fact, conclusions of law, and order. 


/s/ R. B. Keech 
United States District 
Judge 





692 [Filed July 12, 1957] 
Civil Action No. 3779-55 
NOTICE OF APPEAL 
Notice is hereby given this 12th day of July, 1957, that Gunnell 
Construction Company, Inc., and Maryland Casualty Company, hereby 
appeals to the United States Court of Appeals for the District of 
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Columbia from the judgment of this Court entered on the 21st day of 

- May, 1957 in favor of District of Columbia to use of R. E. Anderson 

Co. Inc., against said Gunnell Construction Company, Inc., and 
Maryland Casualty Company. | i 
WHITEFORD, HART, CARMODY & WILSON 
By /s/ Harry L. Ryan, Jr. 
ney for petentants 


aE * ak 


[Certificate of Service] 


729 [Filed July 12, 1957] 
Civil No. 2396-55 
NOTICE OF APPEAL 7 
Notice is hereby given this 12th day of Yuly, 1957, that Gunnell 

Construction Company, Inc., and Maryland Casualty Company hereby 
appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 17th day of 
May, 1957 in favor of Harry A. Hale, trading as Harry A. Hale & 
Company, and United States Fidelity & Guaranty Company, against 





said Gunnell Construction Company, Inc., and Maryland Casualty 
| 


Company. : 
WHITEFORD, HART, CARMODY & WILSON 
. By /s/ Harry L. Ryan, Jr. 
ttorney for 
; 815 - 15th Street, N. W. 
[Certificate Of Service] ! 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
PROCEEDINGS 

x ae * 

Thereupon, 
PRESTON W. MORAN, 
a Defendant, being first duly sworn, was examined, and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. LOOS: 
Q. Would you state your name? A, Preston W. Moran. 
Q. What is your present occupation? A. I am vice-president 


of the R. E. Anderson Company, Incorporated. 
* * ae ae 4 


Q. Mr. Moran, are you, in your duties as vice-president, fami- 
lar with the books and records kept by the R. E. Anderson Company? 


4 A. Iam. 
* x * * * 


5 Q. Now, Mr. Moran, in your statement that you sent to the 
Gunnell Construction Company for work which was done on the 
_ Children's Center, did you make claims for certain items? A. Yes. 
Q. I show you a letter on the Gunnell Construction Company, Inc. 
letterhead, and signed by a Catherine Hallett, and addressed to the 
_ Robert E. Anderson Company. 
: Do you recall receiving that? A. Yes. 
* sd * cd * 
Q. Dated March 17, 1954. Do you recall receiving that? 
A. Yes, sir. 
6 MR. LOOS: I would like to have that marked with the next ex- 
"hibit number. | 


(Plaintiff Anderson Exhibit No. 3 was 
marked for identification. ) 


MR. LOOS: I would like to offer that into evidence. 
MR. RYAN: No objection. 
THE COURT: - Received: 
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(Plaintiff Anderson Exhibit No. 3 was 
. received in ia 


BY MR. LOOS: 
Q. Would you read that? A. This letter is addressed to Robert 
E. Anderson Company, 2901 V Street, Northeast, Washington 18, 
D. C. Reference is, "Government Contract No. 17500, Industrial 
Home School, Near Laurel, Maryland.’ " 
"Gentlemen: 
"Reference is made to your letter of November 16, 
1953, and your proposal of November 24, 1953. 
"We accept proposal in the amount of $836. 19 as an 
extra to the original contract price. i 
"Please sign one copy of this acceptance and return 
to our office. i 


"Yours very truly, | 
By: Catherine Hallett, Secy." 
Gunnell Construction Company 


| 7 That, in return, was accepted by us. : 
Q. I show you a letter dated January 29, 1953, | on the Gunnell 
Construction Company, Inc. stationery, signed by Catherine Hallett, 
and I ask you if you recall receiving that? A. Yes. 
MR. LOOS: I would like to have that marked Anderson Exhibit 





No. 4. | 
MR.RYAN: No objection. | 
. (Plaintiff Anderson Exhibit No. 4 was 
marked for identification. ) 


* * * * * 
THE COURT: The exhibit will be received. 


(Plaintiff Anderson Exhibit No. 4 was 
received in evidence. ) 


¢ * * * rs lox 
8 BY MR. LOOS: : 
Q. Mr. Moran, I show you another letter on the letterhead of 
Gunnell Construction Company, signed by Catherine Hallett, and I ask 
you if you recall receiving that. The date of vaaey 28,1953. A. Yes, 
I do. : . | 
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MR. LOOS: May this be marked Anderson Exhibit No. 5? 
MR. RYAN: No objection. 


(Plaintiff Anderson Exhibit No. 5 was 
marked for identification. ) 


MR. JACKSON: No objection. 
THE COURT: Received. 


(Plaintiff Anderson Exhibit No. 5 was 
received in evidence. ) 


* % * * * 


BY MR. LOOS: 
9 Q. Mr. Moran, I hand you another letter on the letterhead of the 


Gunnell Construction Company dated November.18, 1952, and signed 
by Catherine Hallett, Secretary, Gunnell Construction Company, and I 
ask you if you recall receiving that. A. Yes, Ido. 

MR. LOOS: I would like that marked Anderson Exhibit 
No. 6. 


(Plaintiff Anderson Exhibit No. 6 was 
marked for identification. ) 


MR. RYAN: No objection. 
* a * * 
THE COURT: All right. This is received. 


(Plaintiff Anderson Exhibit No. 6 was 
received in evidence. ) 


* ae * * * 
11 Q. Mr. Moran, I hand you a letter dated September 10, 1954, 
on a Gunnell Construction Company, Inc., letterhead, signed 
"Catherine Hallett", and ask you if you recall receiving this. A, Yes, 
I do. 


MR. LOOS: May that be marked Anderson Exhibit No. 7? 


(Plaintiff Anderson Exhibit No. 7 was 
marked for identification. ) 


MR. RYAN: No objection. 
THE COURT: It will be received. 


(Plaintiff Anderson Exhibit No. 7 was 
received in evidence. ) 


¥ * * 
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12 CROSS EXAMINATION 
BY MR. RYAN: | 

x * * * ie 

Q. I will ask you if a credit was allowed in connection with your 
final bill of $148.12, for omitting Ric-Wil extension as shown on 
Drawing 7. A. I think that is correct. If I could see a copy of the 
final bill, I could tell you that. 

MR. LOOS: Since we are using this, I am going to now 
at this time offer a copy of this statement, simply as a statement of 
the claim made, also showing the time that the statement was rendered. 

THE COURT: Is there any objection, for that purpose ? 

MR. RYAN: No objection. | 

* * * * | 
13 THE COURT: Anderson Exhibit No. 8 is received. 


(Plaintiff Anderson Exhibit No. 8 was 
received in evidence. ) 


THE COURT: Apropos your question, is | there any 

challenge on these credits ? 
R. LOOS: No challenge. 

THE COURT: Can't we stipulate that? 

MR, RYAN: Yes. 

THE COURT: I will undavotand for my purpose that the 
extras such as may be proved have a stipulated set-off of $769.96. 

MR. LOOS: That is agreeable with me. | 

BY MR. RYAN: | 

Q. Mr. Moran, were you familiar with any of the work that was 
done comprising these items which appear on your Exhibit No. 8? 

A. Familiar with the work itself? 

Q. In other words, were you in the field or were you the office 
man? A. I was in the office; never in the field. ; 

Q. Up to now, you have produced and offered here an approved, 
signed authorization from the Gunnell Construction Company in the 
amounts which appear on your statement for the items about which you 

14 have testified? A. That is correct. ) 
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* *x 
BY MR. JACKSON: 

Q. With respect to the last two items, for excavating and testing 
and replacing damages, and so forth, $1536.27, do you have an 
approved, agreed statement from Gunnell? A. Accepting the price? 

Q. Yes, sir. A. No. 

Q. What about the last item of $4191.81? A. We do not have. 

To the best of my knowledge, we do not have an approved and accepted 
price. We were authorized to do the work but I do not believe we 
ever received acceptance on the price. 

Q. So that your former answer is to be modified to that extent? 
A. Yes. 

% * 

15 BY MR. RYAN: 

Q. Mr. Moran, in regard to the pricing of those last two items, 
were those prices fixed and set by you? A. No, sir. 

* * * xe * 

Q. Is the gentleman from your company who fixed those prices 
going to testify as to how they were fixed? A. Yes, sir. 

* xe * * ae 

Thereupon, 

CARL EDWIN POORE, SR. 
_ was called as a witness, and being first duly sworn, was examined, 
and testified as follows: 
16 DIRECT EXAMINATION 
BY MR. LOOS: 

Q. Would you state your full name and your occupation ? 

A. Carl Edwin Poore, Sr., Secretary of the corporation Robert E. 


Anderson Company, Inc., at the time this work was going on. 
* * * * * 


Q. What was your position at the time your company was en- 
_ gaged in the subcontract on the Children's Center? A. I was classed 


as secretary. 
* 
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Q. What was your overall duty as secretary? A. The buying of 
all heating equipment; full and complete charge of the heating depart- 
ment and the general supervision of the installation of it. 

Q. Do you recall the work which was done on the heating end of 
the Children's Center job near Laurel, Maryland? A. Yes. 

17 Q. Do you recall that there were any extra items which were 
billed to the Gunnell Construction Company for damage to a steam 
conduit system? A. Yes. 

* * * * 

Q. Now, Mr. Poore, I show you a copy of a statement on the 
R.E. Anderson Company, Inc. letterhead dated December 22, 1953, 
addressed to the Gunnell Construction Company, and I ask you if you 
sent the original of that statement. A, Idid. 

Q. And did you prepare that statement? A. I did. 


MR. LOOS: I would like to have this marked the next ex- 
hibit number. 3 


| 
(Plaintiff Anderson Exhibit No. 9 was 
marked for identification. ) 


MR. RYAN: No objection. 
* * * * 
18 BY MR. LOOS: i 
Q. Mr. Poore, I show you a letter on the R. E. Anderson 
Company letterhead dated December 22, 1953, and ask you if it does 
not have any siginficance. Underneath is written "Carl E. Poore". 
Do you recall having written such a letter? A, I do. 
Q. Do you know whether or not Plaintiff's Exhibit No. 9 was 
19 attached to that letter? A. I feel that it was; yes. 


MR. LOOS: I would like to have this marked Plaintiff's 
Exhibit No. 9-A. 


(Plaintiff Anderson Exhibit No. 9-A was 
marked for identification. ) 


MR. RYAN: No objection. 


THE COURT: Received. I understand and 9-A are both 
received. 
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MR. JACKSON: I understand that this is admitted the 
same way. This is a mere statement of a claim. 
MR. LOOS: It is a statement of the claim that was made. 
* * * ak 
Q. Mr. Poore, I call your attention to the first item on Exhibit 
9, one-half loop Ric-Wil, $585. 42. 
ss * ca * 

20 QQ. Would you state what is meant by one-half loop Ric-Wil, and 
describe what that is? A. I can best describe it by doing it with my 
finger in the air, by saying such a thing is considered a loop (indicating). 
In other words, it is two 90-degree angles joining together with two 
further 90-degree angles, substituting a loop. 

Q. What isa Ric-Will? A. Ric-Wil is a patented steam conduit 
system that is manufactured by Ric-Wil Corporation. 
Q. Would you state how you arrived at the $585. 42 charge? 
A, That was quoted from the Ric-Wil Corporation. 
| Q. I hand you an invoice on the Ric-Wil Company billhead and 
addressed to Robert Anderson Company, and ask you if you received 
that. A. I did. 
MR. LOOS: I would like that marked Anderson Exhibit 


No. 10. 
(Plaintiff Anderson Exhibit No. 10 was 
marked for identification. ) 
MR.RYAN: No objection. 
* * * * 
21 * * * * 


I will offer Plaintiff's Exhibit No. 10 in evidence. 
THE COURT: It is received. 


(Plaintiff Anderson Exhibit No. 10 was 
received in evidence. ) 


| MR. LOOS: I have here invoices dated December 17, 
December 18 and December 31, on the billhead of Whittington and Brown, 
Inc., Excavation and Concrete Work, in the amount of $67. 11, $167. 79, 

and, December 21, in the amount of $45.00, and I ask you if you re- 
ceived these. | 
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THE WITNESS: These three invoices bear my okay. That means 
that I saw them; yes, and received them. 
BY MR. LOOS: 
Q. Were they paid? A. Yes. 
MR. LOOS: I would like to have these marked 11- A, B andC. 


(Plaintiff Anderson Exhibits 11-A, B and 
C were marked for identification. ) 


MR. JACKSON: The $45. 00 item is not on the statement. 
MR. LOOS: That is correct. I will have the witness testify 
further as to that. | 
22 MR. RYAN: No objection. 
THE COURT: Received. 


(Plaintiff Anderson Exhibits 11-A, B 
and C were received e evidence. ) 


BY MR. LOOS: 

Q. Now, Mr. Poore, I call your attention to the fact that Plain- 
tiff's Exhibit 9 shows an item, Rental, Air Compressor, Testing, 
$24. 00. ! 

Plaintiff's Exhibit 11-C shows Whittington and Brown, Industrial 
Home School, Laurel, Maryland, Compressor, and then shows a 
total billing, 7-1/2 hours at $6.45. Will you explain how you arrived 
at the $24.00 figure? A. The time of four hours of December 9 was 
reported to me by my superintendent as being applicable to the Ric- 
Wil repairs, whereas the time of December 14, 3- 1/2 hours, was 
applicable to the contract that was still being carried on in another 
section of the territory. | 

Q. DoI understand you correctly that four hours was properly 
chargeable to the Ric-Wil repairs? A. That is correct. 

Q. And the other was not? A. That is correct. 

THE COURT: How are you relating that to the 45 and 24, or are 

you? ! 

23 MR. LOOS: Iam. The compressor, 4 nears, is related to the 
Ric-Wil repairs. The invoice, 4 hours at $6. 24. They also billed on 
the same billing for 3-1/2 hours for a job which was not related to the 
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Ric-Wil repairs. Hence the breakdown shows $24 applicable to the 
Ric-Wil repairs. 

THE COURT: In other words, the part you are now claiming is 
$24. 00? 

MR. LOOS: That is right. 

BY MR. LOOS: 

Q. Now, Mr. Poore, I call your attention to an item on Plaintiff's 
Exhibit 9 headed "Steamfitter's Labor, 64 hours at $3.12, $199.68." 

Will you state whether or not you took that figure of 64 hours 

from your time records? A, I did. 

Q. Do you have your time records with you? A. I do. 

MR. RYAN: I am willing to waive that. 

MR. JACKSON: I am, also. 

MR. LOOS: Is there objection? 

MR. RYAN: We will concede they were kept in the ordinary 
course of business. 

THE COURT: They are support for the $199.68. 

24 BY MR. LOOS: 
. Q. Mr. Poore, calling your attention to the item, "Li.Ins., 
$11.94." Will you explain what that is? A, Liability insurance that 
we have to carry on all labor. 

Q. Is that an expense that you had to pay? A. That is correct. 

Q. I call your attention to an item known as Welfare, $6.40. 

A. That is on the basis of a union contract at 10 cents an hour per man. 

Q. That is the charge you had to pay? A. That is right. 

Q. In connection with this labor? A. That is correct. 

| Q. I call your attention to another item, Travel, $16.00. A. 
That is also a union requirement, travel time to be paid outside the 
District of Columbia. 

Q. I call your attention to your time records. Do your time 
records indicate the same amount for travel as indicated here on this 
statement? A, They do not. | 

Q. How much does your time record-- A. The time records 
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25 show a total of $10, and the statement, a total of $16.00. 
Q. Do you wish to change your statement to conform to your re- 
cord? A. It should be; yes. 
Q. Have you made the recomputation? A. Yes. 
THE COURT: I understand you are lessening the amount. Any 
question about that ? i 
MR. RYAN: Yes. : 
MR. JACKSON: We will concede that. 
BY MR. LOOS: : 
Q. Mr. Poore, is this a recomputation which you made or was 
made under your supervision, of the total amount ? A. That is correct. 
Q. So that the total amount is now, instead of being $1, 536. 27, 
is now $1, 529. 35. 
x * * " | 
26 MR. LOOS: That would mean that Plaintiff's Exhibit 8 should be 
also corrected. The amount of $1536.27 should be corrected to 
$1529. 34. i 


| 


* * * * | 


Q. Mr. Poore, you also have an item of 10 per cent overhead, 
and 5 per cent profit. : 

Is that the amount which you have charged, your customary charge 
for extra work? A. That is correct. 

. Q. Do you know whether or not in your oe other con- 
tractors make a similar charge for overhead and poet on extra work? 
A. They do. 

Q. Do you consider that the charges made for labor and materials 
on this particular project were fair and reasonable? A. I certainly do. 


* * * * | 
30 CROSS EXAMINATION , 
BY MR. RYAN: 


Q. Mr. Poore, your company originally installed this Ric-Wil 
system, did they? A. That is correct. 
ae * bs 
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31 Q. When did you first observe any damage to the Ric-Wil system? 
A. It was reported and I went out to see it the same day. I do not 
know what the date was. 
: Q. You went out to the jobsite the same day the damage was re- 
ported to you? A. Yes. 
Q. What damage did you see existing to the Ric-Wil system ? 
A. Isaw the whole top had been caved in and part of it had been torn. 
It is a corrugated metal enclosure forming part of this system. It had 
been broken so badly that the main benefits of the water-proofing had 
been destroyed completely. 
Q. In relation to the project, where was this part of the system 
32 which was broken located? A. I can only say it was where- 
near Manhole No. 1. 
Q. Was that in one of the streets or roadways or was it back on 
another part of the property? Can you give us some general fixation 
as to where Manhole No. 1 would be? A. I do not believe that it was 


| in a roadway but it was adjacent to a roadway. 
| x * * * 


Q. What roadway equipment did you observe on the job at that 
time? 
MR. JACKSON: At what time? 
BY MR. RYAN: 
Q. At the time you observed the damage to Ric-Wil. A. There 
_ were some pans there. 
* x* * * 
33 THE COURT: Do you know that? Do you know whether it 
happened the day you saw it? 
THE WITNESS: To the best of my knowledge that is correct. 
BY MR. RYAN: 
. Q. And you went out to the job that same day, you have already 
_ told us, and then I asked you what roadway equipment you observed 
on the job at that time, when you were on the job. A. I can only say 
_ that these pieces of equipment that were used for transporting dirt-- 
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they call them pans-- I believe that is correct. They are in effect 
scrapers and carriers. They scrape the dirt, which automatically 
loads it into the pan and then they transport it and dump it at another 
source. : 

Q. Was that the same type of roadway equipment you had seen 
34 on the job on previous occasions when you visited it? A. That 

is correct. : 

Q. Did your own company operate any equipment of a heavy 
nature over and above this Ric-Wil system? A. We did not. 

Q. Was your company performing any services itself in that area, 
Manhole No. 1, where the Ric-Wil caved in? A. Only the installation 
of the steam conduit system. 

Q. Had you completed that Ric-Wil system prior to that damage ? 
A. We had. 

Q. Can you tell us how long before the finding | of the damage you 


had completed your portion of that Ric-Wil? A, I don’ t believe I can. 


Q. Can you tell us how far beneath the earth " this Ric-Wil 
was? A, No, I can not. 
Q. In engaging Whittington and Brown, which jon have done in 


this case, and from whom you have presented invoices, what services 
. did they render as part of correcting this Ric-Wil situation? A. The 
uncovering of it and the backfilling after the repair was made. 

* * * * | 

35 BY MR. JACKSON: 

Q. Mr. Poore, you were on the job, you say, about twice a week? 
A. Yes. : 

Q. Were you acting in the capacity of a rocenstat A. No. 

Q. Or superintendent? A. The office representative. 

Q. And did you, when you went out on the job, : look to see if the 
job was proceeding in accordance with the plans and specifications ? 
A. I made an average inspection at all times I was there. 

Q. Are you a person trained in being able to determine whether 
the installation is in accordance with plans and specifications ? A I 
think that Iam, yes, sir. 
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Q. That is part of your job? A. Yes, sir. 

Q. Iam trying to find out what your function is. A, Yes. 

Q. Was there a foreman or superintendent on the job other than 

you? A. I had aforeman on the job, yes. 

Q, Was he there every day? A. Yes, sir. 

36 Q. What was his name? A. H. White. 

Q. Is he in the court room or in the vicinity of the court house 

as a witness? A. Not that I know of. 

Q. Are you able to tell us how deep the Ric-Wil . system was 
installed in the trench or excavation in which it was lodged? A. No, 
-Ican not do that. 

Q. You don't know what the plans and specifications called for? 
A. I know that the specifications under the Ric-Wil installation re- 

quired a certain coverage, minimum coverage. 

Q. You don't know what that minimum coverage was? A, At 
_ this time I do not. 

. Q. Do you know whether there is an engineering reason for its 

being covered to a certain depth? A. I don't know at this time, no, 
that there is any engineering reason other than this minimum coverage 
required by Ric-Wil. 

Q. Are you an engineer? A. No, sir. 

Q. ‘You have been in this business with the R. E. Anderson 

37 Company for some time? A. Yes. 
Q. Some 29 years I understand you have been with the company. 
A. That is correct. 

Q. ‘You have been installing other Ric-Wil systems? A. Yes. 

Q. ‘You have seen them in place on the job? A, I have. 

Q. And you are not able to say for us, however, how. deep they 
ordinarily put a system, put this steam line in the trench? A. Yes. 

I have stated that this line was supposed to be installed at the mini- 
, mum coverage required by the specifications. _ 

Q. That doesn't tell us how deep. Do you know how deep? A. I 

can't state at this time what the minimum was. 
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THE COURT: Does anybody know what the specifications pro- 
vided? 
MR. JACKSON: Ithink we will get to ita little later. 
BY MR. JACKSON: 
Q. Was it your job to inspect the depth of the trench ? A, It was 
not. | 
38 Q. To determine whether or not it was om a at the proper 
depth? A. I can't truthfully say. I only suppose that it was. 
Q. But it was not your job to determine that? A. No, sir. 
Q. Do you know whose job it was? A. It would be Whittington 
- and Brown--they would enter into it, and our foreman on the job. 
Q. Did Whittington and Brown make the original excavation ? 
A. Yes. 
Q. Was the excavation done before the on-site mest was 
done? A, I think that is true. 2 
Q. It was done before that? A. I think that i is 's0. 
Q. Can you give us a date or do you know where the records 
would be of the date when R. E. Anderson Company had completed 
its job of installing the Ric-Wil steam line? A. I am trying to figure 
what portion of it you are talking about. 
Q. Let's take the portion where you saw the damage that you 
have been addressing yourself to in answer to Mr. Loos’ questions. 
39 A. I don't believe I can pinpoint the date on that. 
Q. Are there any records that will pinpoint the date? A. Probably 
not. di 
Q. There are no progress reports? A, No. | 
Q. Is there a daily log kept of the work you do on. the job? A. No. 
Q. When you were on this job at least twice a week did you see 
other contractors bringing material into the job? A. I must state 
that I saw bricklayers hauling brick, men, I would naturally suppose 
every contractor who had occasion to haul it on the job would have 
people haul it on. 


: 
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_ Were you aware that the grading equipment was crossing the steam 
: line? A, It was called to my attention. 
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Q. Wouldn't you say with your own eyes you saw loads of lumber 
and loads of brick being brought on this job? A, I can't say I saw any 


loads of lumber. I did see brick-- 


Q. You knew you saw truckloads of brick? A. Yes. 

Q. Do you know the means of access to the job? A. Yes, I did. 

Q. Are you able to say whether any of the trucks, to your know- 
ledge, are used as a means of access a route which would cross any 
part of the steam system? A. To the best of my knowledge no trucks 

would ever cross the Ric-Wil system where this damage occurred. 

x ae x * 

BY MR. JACKSON: 

Q. You have said a few moments ago that you had not seen brick 

trucks and any other trucks at the place where this particular damage 


was done. 


Are you able to testify today that you saw no equipment of any kind 


| in the nature of trucks and materialmen that crossed the Ric-Wil 


system at any place? A. I would have to qualify it by saying I saw 
them many times before the Ric-Wil was installed. From that time 


on, after the Ric-Wil was installed, the sewers started going along 
with them and therefore they could not have crossed it while it was 
_being installed. 


Q. After the Ric-Wil system was covered, the excavation was 


| covered, it was just an open area, wasn't it? I mean, it hadn't been 


sodded or terraced. As a matter of fact, it had not been graded by 


the excavating man, had it? A. That is true, yes. 


Q. Up to the date when you saw this damage? A. That is right. 
Q. Now, Mr. Poore, you did; as I understand it, you saw trucks 


. going in before it was installed, that is, before the steam line was 


installed? A. I saw trucks going in the general project. 
* * * * 


Q. Now, Mr. Poore, having seen grading equipment on the job, 
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Q. When? A. After we had run the Ric-Wil line and tested it 
to Manhole 1, it was called to my attention that grading was taking 
place, and that the pans were crossing over the Ric-Wil ditch. 

* % * ok x 

Q. What did you do about it? A. I advised my foreman to notify 
the people responsible that there was a steam line there, that they 

should not cross it. 

Q. Your foreman was this Mr. White? A. Correct. 

Q. Did you follow it up? Did you make a memorandum in writ- 
ing about it? A. I did not. 

Q. Did you follow it up to determine whether he had informed ° 
anybody? A, I don't believe I did. | 

Q. Do you have any personal knowledge wit i he did inform 
anybody? A. I would assume that he did. | 

Q. I am not asking whether or not you assumed. I am asking you 
whether you had any personal knowledge that he did. A. No, I don't. 

Q. Did you consider that the running across of the steam line 
had in fact a real danger of doing damage to it? A, It was my thought 
at the time, as large as those things were; there was conversation 
that they weighed about 90 tons loaded--that to me wasn't something 
to run over a ditch that had just been backfilled. _ 

Q. When you got out on the job, the times you have talked about, 
did you see physical evidence of equipment going across that steam 

line area? A. No, I didn't, personally. | 

Q. But you had reports that they were going across? A. Yes. 

Q. And you told your foreman to tell the people to do what? 
A. Stop running over the excavation. 

Q. And you did not follow it up to find out whether or not the 
foreman did? A. I did not. 

Q. And you do not have any personal mowiedge whether they 


did tell anybody, whether the foreman told anybody ? A. No. 
* * x | * 
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Q. On the date that you saw the damage to the Ric-Wil system, 

the road had been installed, had it not? A. I can not truthfully state. 

Q. You didn't take much notice of the job, did you? A, Not in 

the things that didn't concern me. 

Q. You don't know whether there was a concerete roadway in 
there on the day when you saw that damage for the first time? A. To 

the best of my knowledge, I can't say that I can tell you. 

Q. When you saw the damage, was it already uncovered? 

A. The top of it was, yes. 

* % x * * 

Q. Did you see at any time concrete trucks carrying mixed 

concrete at or near the site of that break? A. No, I did not. 

Q. Were you there when the street was poured? A. No, I was 

not. 

Q. You were there two days a week, though? A. That could well 
be. I could be there two days a week and not see streets being poured. 
- Q.-You wouldn't have noticed it? A. That is right. 

* x * % * 

Q. Mr. Poore, when the Ric-Wil steam line was installed, set 
in, a trench was dug to set it into? A. Yes. 

Q. Can you tell us who establishes the grade for that trench? 
_A,. The service that we buy or bought from Whittington and Brown 
included their engineer to run the thing to the grade required. 

Q. Was that in the contract with Whittington and Brown? A, I 
am not sure whether it was or not. It usually is. 

Q. Your answer is you don't know, is it? A. I don't have it with 
me. I can't say. 

Q. Iam trying to find out, Mr. Poore, what you know. You said 
_ the service you bought from Whittington and Brown included the es- 
tablishment of these grades. 

You don't know whether this contract required, or whether the 
_ grades were established by someone else, do you? A. I know that 

Whittington and Brown laid off the ditch and set the grade on it. 
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Q. How do you know that? A. Because I was present while they 
were doing it at various times. | 

Q. So that if the trench--Whittington and Brown was the sub- 
contractor of yours? A. Yes. | 

Q. Was performing part of the work which you had contracted 
to do for Gunnell? A. That is true. 

Q. So that if Whittington and Brown put that trench in at an in- 
correct grade level, they were doing it pursuant to your contract, 
weren't they? A. If they did it that way, yes. | 

Q. Are you sure that the grades actually were not set for the 
trench as well as other items, by people representing the District of 
Columbia? A. I don't think that they were set. : 

Q. You don't know. When you say "they" you lead me to believe 
you don't know. A. It has been three years ago. : 

Q. The answer is, today you don't know? A, That is right. 

Q. Was it your responsibility to determine whether or nor there 
was adequate tamping or packing of the fill in the trench? A. Yes. 
Under Whittington and Brown's contract they had to do that. 

Q. Was it your responsibility as the man in charge to check to 
see whether Whittington and Brown had done it? A. | That is correct. 

* * * * * 

Q. By what means was the compacting done, sir? A, It was 
done, in most cases the air compressor-type thing. | 

Q. Don't you know the name of it? A. Air Tamper. 

Q. By hand, by men who did it, or was it done by a big piece of 
equipment? A. Done by a small piece of equipment, mechanical 
tamper, air operated. | 

Q. Did you see it being done? A. Yes. 

Q. Was it just soil or was there any gravel or any other material 
used? A. There was some small gravel, as I recall; yes. 

Q. You mean specifically put in the trench? AL Part of the 
excavation. 


Q. It was covered with loose soil? A. With the same material 
that came out of it. 
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Q. Was it done so that it was tamped to the level of the surface ? 


A. Yes. 
Q. Was it above the level of the surface? A. I don't believe I can 


answer that. 
Q. The answer is, you don't know? A. Not whether it was above 


the level of the surface. 


* * * * x 
REDIRECT EXAMINATION 
BY MR. LOOS: 


Q. Now, Mr. Poore, I hand you here a copy of a statement 
dated 8-26-54, addressed to the Gunnell Construction Company, on 
your letterhead, and ask you whether or not you sent the original of 
that to the Gunnell Construction Company. A. Why I am hesitating, 
Mr. Loos, is because I think it was done at my direction. I personally 
did not work this up. 

Q. I am asking you whether you sent it. A. Oh, yes. 

Q. Was it prepared under your supervision and direction, or by 
you? A. Under my supervision. 

MR. LOOS: I would like to have that marked the next number, ** 

* % ae ss * 

Q. I call your attention to the first item. The first item is 
$1, 545.33, RE. Anderson, Inc., Labor. What kind of Labor was 
that? A. Steamfitter's labor. 

Q. Did you obtain that labor from your time records? A, Time 
cards. 

Q. Now, Mr. Poore, I hand you a document consisting of five 
pages and ask you if you can identify that. A. Yes. 

Q. Whatisit? A. This is a recapitulation of our labor involved. 

Q. Was it prepared by you from the original records? A. No, it 
was not. 

Q. Who was it prepared by? A. Prepared by the front office 
from our records. 


Q. From your original records? A. That is correct. 
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54 Q. This document-- 
MR. LOOS: We have a lot of records which we are going to intro- 
duce to substantiate the bill. 
I simply had this prepared as a summary to facilitate following 
the original records as they come in. 
If there is no objection, I will introduce it, or else just give it 
to Your Honor and counsel so they can follow it. | 
THE COURT: I don't know you have to introduce it atall. If you 
want to give it to us for help-- | 
MR. JACKSON: If he will let us have those receipts and bills, 
maybe we can stipulate to them. | 
MR. LOOS: I think we have come to an agreement. I think the 
best thing to do would be to mark them for —— and introduce 
them all at once. | 
THE COURT: For my purposes, if you have reached an accord 
on the amount, can't you state the amount and relate it to the basic 
subject? I am not saying not to put them in evidence, You might put 
those in an envelope and mark them. 
MR. LOOS: I think we can introduce this as is as agroup. This 
is the time record which supports the labor, Plaintiff’ 8 Exhibit 


Number 13. 
THE COURT: Unless somebody says something I understand all 
55 have agreed that they may be received. 


(Plaintiff Anderson Exhibit 13 was mark- 
ed for identification and received in 
evidence. ) 


MR. LOOS: The next is the invoice from the Ric-W il Company 
for Ric-Wil insulated pipe and material, which is on the copy of this 
bill, Ric-Wil Company Conduit Material, $586.12. That would be 
the next exhibit. , 


(Plaintiff Anderson Exhibit No. 14 was 
marked for eect on and received 
in evidence. ) 
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MR. LOOS: The next exhibit will be the invoice of the Contee 
Sand and Gravel Company, in the amount--the amount is shown on the 
copy of the bill. 


(Plaintiff Anderson Exhibit No. 15 was 
marked for identification and received 
in evidence. ) 


MR. LOOS: The next is a group of invoices from the Washington 
Air Compressor Rental Company, which totals $216.23, also covered 
on this bill of 8-26-54. 


(Plaintiff Anderson Exhibit No. 16 was 
marked for identification and received 
in evidence. ) 


MR. LOOS: The next is a series of invoices from Whittington 
and Brown, Inc., in the total amount of $1262.16. 


(Plaintiff Anderson Exhibit No. 17 was 
marked for identification and received 
in evidence. ) 


MR. LOOS: Now, Your Honor, there is a correction to be made 


on the Anderson Exhibit 12, first, R. E. Anderson, Inc., Labor, 

$1545.33. That should be changed to $1488.34. There was some 

labor in there that should not have been charged to this particular job. 
I think we agreed to the introduction of those exhibits. 


MR. JACKSON: The total claim has been reduced to what? 

MR. ‘LOOS: That would reduce the amount $569.49, which would 
make it $4134.49. That is the amount that should go in the recapi- 
tulation attached to the pretrial statement. | 

BY MR. LOOS: 

Q. Mr. Poore, you have also included in your Exhibit 9, have 
you not, an amount for overhead of 10 per cent and profit, 5 per cent? 
That is Exhibit No. 12. A. That is correct. 

Q. Is that the amount customarily charged by your company for 
extra items? A. Itis. 

Q. Do you believe that the amounts charged in this bill were fair 


and reasonable, to the best of your opinion? A. Ido, sir. 
* * aie 
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REDIRECT EXAMINATION 
BY MR. RYAN: 
Q. Mr. Poore, who ordered this extra work, do you know ? 
A. Gunnell Construction Company. 

Q. Was that by a written directive to your company? A, It was. 

Q. Do you have here available the directive asking you to go for- 
ward with this work? 

Mr. Poore, I show you copies of a letter dated ro 19, 1954, on 
Gunnell Construction Company stationery, addressed to your company, 
to which is attached a copy of a letter dated April 15, 1954 directéd to 
Gunnell Construction Company, Inc., by Mr. Hudson, the director of 
buildings and grounds for the District. Is that the written authoriza- 
tion that you referred to directing you to proceed with this work? 

A. To the best of my knowledge, it is. | 

MR. RYAN: May this be marked Defendant's Exhibit Number 1 

for identification, Gunnell? | 


(Defendant Gunsell Exhibit No. 1 
was marked for identification. ) 


BY MR. RYAN: 


Q. Mr. Poore, in connection with this work, -why was it necessary 


to run this test and to start this exploratory excavation? 

MR. JACKSON: If he has personal knowledge; There is no ground- 

work laid for a question of that kind. | 
BY MR. RYAN: 

Q. Had the District of Columbia or Mr. Gunnell ever accepted 
your Ric-Wil system as having been completed prior to April 19, 1954? 
A. They had not. 

Q. Final tests had not been run up to that time? A, They had not. 

Q. As a matter of fact, you had Whittington and Brown back in 
there, I believe, from your statements, you have just offered in evi- 
dence, back in February and March prior to this April, re-exacavating 
and opening up for such a test, had you not? A, I can't recall that, no, 
sir. ! 
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Q. Mr. Poore, I show you some of the Whittington and Brown 
work tickets as part of your Exhibit Number 17 ‘and ask if that does 
not reflect that Whittington and Brown were uncovering the steam 
trenches at the Laurel Industrial Home in February 1954 A. Accord- 
ing to this, yes. 
: Q. Doesn't it also show that they were continually engaged in 
opening the trench and excavating for the inspection of that Ric-Wil 
on up into April 1954? A. That is what this shows. 

Q. That final test of this Ric-Wil system was part of your basic 
contract with Gunnell, wasn't it? A. Not the final test, no. It de- 
pends entirely on what you mean by final test. If you mean steam 
test, then you are correct. The steam test would have to be made 


as one of the last things. 

Q. Before you had fully completed your contract with Gunnell, 
you were obliged to have installed this Ric-Wil system in accordance 
with the plans and specifications in any manner satisfactory to the 


‘District of Columbia, were you not? A, That is correct. 

Q. Iam asking you this: Was this test for which part of this 
claim of $4191.48 as being presented against Gunnell--was that test 
part of your final performance or was it necessary for some other 
reason ? A, This test to which you have just referred was required 

by the District of Columbia on the basis of a meeting that was held 
at the District Building, at which Mr. Hale, Mr. Gunnell and myself, 
and various others were there to try to indicate if there was damage 

that could not be seen or was not known. 

| Q. You say Mr. Gunnell, you, Mr. Hale, and who was represen- 

ting the District? A. Mr.Hudson and Mr. Giftosky, both of the gentle- 
men have passed on, Mr. Walter Nelson and several other names I 
can't recall. 

Q. What took place in that discussion at the District Building 
concerning the possibility of some damage? 


a * * 
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THE WITNESS: It was brought out at the meeting that they wanted 
six hundred feet or more of Ric-Wil conduit uncovered for visual in- 
spection and to say that was set forth, 600 feet--I don't know whether 
it was for Manhole Number 1 or this previous break we were talking 
about. | 

BY MR. RYAN: 

Q. By the time of this meeting you had repaired the damage that 
resulted from the first break that you have testified to? A, That is 
correct. 

Q. At or about the time of this meeting you had then completed 
all of the Ric-Wil that the plans and specifications called for? A. I 
think that is so. 

Q. But it had not yet been finally tested and accepted? A. Not 
steam-tested. | 

Q. As a result of that meeting, was that what occasioned the re- 


excavation over this Ric-Wil system and going back: and running the 


additional test? A. That is correct. 7 

* * * * | 

BY MR. JACKSON: , 

Q. Was this bill of $1400 for the repair of the section that you 
found had been damaged and first attempted to be repaired by welding 
it? A. That was part of it, yes. i 

Q. So that the work that was done included in the first item, that 
is, the $1500 claim included the time and work that you spent welding 
on the second half of the loop, where the first break was? A. That 
would be correct. 

Q. And it was that work which the District found i iaiatictantiaee 
and which you had to replace, the cost for which is in part included 
in the second claim? A. That second half of the loop, yes. 

Q. Did you keep any record to indicate what part of the second 
claim is represented by that part of the repair? A. | | There is the Ric- 
Wil, of course, second half of the loop and the labor, however, is set 
forth in the first notation. | 
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_ system that you had attempted to repair by welding, except for the 
$19 item? A. No, sir. You must recognize that we were directed to 
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Q. You are not able to identify what labor was for that? A. Not 
for that little repair; no, sir. 

Q. I understand you found no other damage when you uncovered 
this thing than the area which had been attempted to be repaired by 
welding? A. No; I didn't say that. There was another damage in the 
anchor, concrete anchor. 

Q. Is that in that second bill? A. Yes. 

Q. How much does that represent? A. It represents the amount 


of concrete, sand and gravel, $19.10. 


Q. That is the only item? A. Yes, on the second. 
Q. Let me see if I understand you. The work done on this second 
claim is represented by work which was to replace the part of the 


uncover six hundred feet of this Ric-Wil. 
Q. Let's get back to that. You uncovered 600 feet. The damage 
that you found which was repaired and included in the second claim 


_was the part which you had attempted to repair by welding, but you 


found no other damage, and then you re-covered the hole 600 feet 


_after you had re-installed the material shown in the second bill? 


A, Eventually it was re-covered. But the thing laid open for a long 
while before the District would permit it to be re-covered. 
Q. But it was in fact re-covered and the re-covering cost is 


| included in that bill; is that correct? A. That is correct. 


Q. So that all of the damage that you found was in the area where 
the first break had occurred? A. Except for this one anchor. 

Q. The $19.00 item? A. Yes. 

* ae * oe ae 

Q. Were steam tests made before this 600 feet was uncovered? 
A. It may be -- well, if you will bear with me for just a moment--if 


_ I tell you that in a Ric-Wil conduit casing there are the pipes that 
_ carry the steam and condensation. They are a part of the whole thing 


but around that is a casing. The steam pipes have to be tested under the 





67 


68 


74 


77 





55 | 

prescribed pressures but the Ric-Wil specification, which is a part of 
the District specification, requires that that casing be tested to a 15- 
pound pressure to insure that there is no possibility of in-leakages 
of water. i 

* * * * | * 

Q. Except for this area that you tried to correct by welding 
there was no damage to the inner casing in the whole 600 feet? 
A. No damage to the outer casing, I believe you mean. 

Q. No damage to the outer casing in the whole 600 feet except 
this area you tried to repair? A. To the best of my knowledge, I 
know of none. | 


* * * * * 
FURTHER REDIRECT EXAMINATION 
* * * x | * 


MR. LOOS: The theory under which we are presenting this case 
is the theory advanced by the stipulations. It was our understanding 
that it was stipulated that the extra work which was claimed in the 
the articles in that statement attached to the pretrial statement was 
done by the Robert E. Anderson Company at the request of the Gunnell 
Construction Company and the only issue involved was the correctness” 
of the amount charged for those items. It was not my understanding 
that we were supposed to prove what was done or that we were ordered 
to do it, or it was necessary to be done. ! 

THE COURT: You may have. So, I understand now that you are 
saying to me that Exhibits 9 and 12 constitute the dollars backing 
up the stipulation which has been entered into by the: iio 
parties ? 

MR. LOOS: That is correct. 

THE COURT: And you are showing these figures as the figures 
which do cover and fall into the execution of that stipulation ? 


MR. LOOS: That is correct. 
* * x» : * , * 





MR. LOOS: Your Honor, just before the recess, Your Honor 


asked a question concerning the work which was done on these various 
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-Ric-Wil buildings. | 
As we stated, Your Honor, it is our position that the stipulation 
which reads, "It is stipulated that the original contract price between 
plaintiff and defendants was $340, 000, that all extras shown on the 
appended carbon copy of a statement were ordered by plaintiff and 
were provided or performed by defendant." 

Bear in mind in this case when this stipulation was entered into, 
Gunnell Construction Company was the plaintiff and Anderson was the 
_ defendant. Consequently, the stipulation is to the effect that the work 
_ which is covered by those extra items attached contained on February 
12, 1955 statement were done at the order of Gunnell, and the issue 
was that we were put on proof as to the correctness of the amount 
charged. * * * 

* x * x mK 
78 Thereupon, 
CARL EDWIN POORE, SR. 
resumed the stand, and having been previously duly sworn, was 
examined, and testified further as follows: 
FURTHER REDIRECT EXAMINATION 
BY MR. LOOS: 

Q. Now, Mr. Poore, on what part of the steam system did the 
damage which you observed and which you rectified take place? 
A. Well, it was on the trunk line going into Manhole 1 on the Ric-Wil 
- casing. 
Q. By trunk line, what do you mean by that? A. It is a classi- 
_ fication set up sort of describing a line from point to point before 
_ distribution takes place. 

Q. Would it be simpler to use the words "main steam line"? 
A. That would be right, yes. 

Q. Had you, prior to the damage, eenipieted all of your work on 
that part of the steam system? That is, the main line? A. That 
_ main line into Manhole No. 1, yes. 
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Q. Had you performed air tests on that line? | A. We had, under 
the supervision of the Ric-Wil people. : 

Q. Was the work which you performed subsequent to that damage 
which occurred, was that work performed at the direction of the Gunnell 

79 Construction? A, Yes. : 

Q. All the work after that on that particular part of the line was 
done at the order of Gunnell Construction Company? A. Yes. 

Q. I believe you testified that when you replaced one half section 
of the Ric-Wil loop in December, you also welded, did a welding job 
on the other half of the section; is that correct? A. That is correct. 

Q. Would you please describe--will you explain why you did that? 
A. Well, there was a little distortion in the Ric-Wil casing and a cut 
about an inch long as if some sharp instrument had cut it, and I had 

_ the boys re-weld that. 
Q. Did that take very long? A. Oh, no. 
Q. How long, would you say? A, Less than a half hour. 


* * * * | & 
FURTHER RECROSS EXAMINATION | 
BY MR. RYAN: | 

x od e ae Pd 


80 Q. The dirt had been removed and the Ric-Wil exposed when you 
came back to examine these damages? A. No. The r top part of it was, 
if we are thinking about the same thing. | 

Q. Maybe I am thinking about something we tried to get before 
and didn't get to: 

How much dirt had to be removed from on ene of the Ric-Wil to 
get down to where the top of your casing was, in inches, if you know. 
A. No; it is too long ago for me to actually recall. : 

Q. Was the repair of this first damage to the Ric-Wil made under 
the supervision of a Ric-Wil representative? A. I am not sure of that. 

* * * x * 

83 BY MR. RYAN: | 

Q. Having seen what is now here Defendant Guynell Exhibit No. 2 
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for identification, is it still your testimony that Anderson Company 
had finished the section of the Ric-Wil or that something remained to 
be done, some more work? A, On this trunk line, as I mentioned 
a while ago, that was finished. : 

Q. Had it ever been accepted or approved by the District of 
Columbia? A. No, sir. ! 

% * * * | * 

BY MR. JACKSON: | 

Q. Is ittrue, Mr. Poore, that in the course of the repair of this 
work, it was necessary for your company to lower the loop from 3 to 
9 feet? A. I know nothing about that. 

84 * x * x * 

Q. Do you know anything about the repairs at all ? Did you see 
the repairs done? A. This states here that from Manhole 1 to Loop 5, 
and possibly Loop 4 has to be lowered from 3 to 5 feet. 

Q. Why was that? A, I don't know. | 

Q. Do you know what it means when it has to be lowered from 3 
to 5 feet? Does it mean that it has to be dropped in a iii trench? 
A. That is correct. 

Q. That would indicate that the trench was not deep enough at the 
beginning? A. This thing says it has to be done because of the streets 
and parking lots. | 

Q. As a matter of fact, this break in the system was in a portion 
of the Ric-Wil line that went across a place that was supposed to have 
been a road, wasn't it? A. I don't believe I can answer that. 

Q. Are you familiar with the fact that a road was relocated as a 

85 result of this break? A. No, sir. 
Q. You didn't know that? A. No, sir. | 
* * * * | * 
86 Q. You told us you were the general manager of this job? 
A. That is still true, was true. 
Q. Where are these drawings now? A, I have | nine on file at 


the office, as I have with all drawings of all jobs. _ 
* * | x * 
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Q. Would you be able to help us by providing a copy of the draw- 
ing that will show where this line ran and how these loops were num- 
bered? A. Yes. That could be done. 
MR. JACKSON: I would like to ask counsel if they will cooperate 
by arranging to have that drawing brought to court. 
MR. LOOS: We will be glad to cooperate in any way we can in 
this case. * * e 
, x x * eK * 

87 Q. You notice the language--actually, the repairs on this system 
were done pursuant to the report and instructions of the Ric-Wil Com- 
pany, weren't they? A. I imagine so. 

Q. As a matter of fact, can you be more definite than that? 
Your company did the repairs in accordance with what the Ric-Wil 
Company thought ought to be done, didn't they? A. I just can't recall 
88 some of these things after a three-year period. 
Q. Do you recall that you were informed in these reports, in 
this report of the Ric-Wil Company, that this lowering of the loop 
from 3 to 5 feet has to be done because of streets and parking lots? 
A. I just can't recall anything about it. I am sorry. 
Q. We have established that your recollection of the matter is 


| that there was no damage found to this system, except on this Loop 
_ Number 6; is that correct? A. That is correct. 
Q. And you have also established from refreshing your recollec- 
_ tion from this report that the job had not actually been completed by 
_ the Anderson Company at the time the damage was discovered? 


A. The job as a whole had not been completed. 
* * * * * 


MR. LOOS: That completes the first part of our procedure that 
we outlined before. That is our affirmative case. 
89 Thereupon, 
RAY E. SKIDMORE 
was called as a witness, and, being first duly sworn, was examined 
: and testified as follows: 


? 
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DIRECT EXAMINATION 


BY MR. RYAN: i 
Q. Mr. Skidmore, what is your full name? A, Ray E. Skidmore. 
* * * x * 


Q. You are here in response to a subpoena which was served on 
you by the Gunnell Construction Company? A. Yes, sir. 

Q. What is your present occupation? A, sia ceil of 
Construction. 

Q. By whom are you employed? A, Miranda, Ine. 

Q. Are you presently actively engaged in supervising some con- 


struction for Miranda? A. Yes, sir. . 

90 * % * * | * 

Q. How long have you been engaged in the construction business ? 
A. Iam 66, and all my life, since I left the 7th Grade in school. 

Q. Directing your attention to June 1952, you were employed in 
the construction business then also? A. Yes, sir. | 

Q. By whom were you employed in June 1952? A Gunnell 
Construction Company. : 

Q. In June 1952 the Gunnell Construction Company received a 
prime contract for construction of certain buildings at Laurel, 
Maryland? A. That is right. 

ak od * * 

Q. What assignment were you given at that job? A. Superinten- 
dent of the entire project, the eight buildings. | 

Q. You were the head man on the jobsite? A, That is right. 

91 Q. Now, Mr. Skidmore, you are familiar, are ‘you not, with the 
subcontracts which were let in connection with the construction there? 
A. At that time I was very familiar with them; yes, : sir. 

Q. And the Andersm Company became the subcontractor under 
the plumbing, heating, air-conditioning and ventilating? A. That is 
right. 

Q. Who, to your knowledge, became the subcontractor for the 


site clearing? A, Hale Company I believe it was; Harry A. Hale. 
¥ * * x * 
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Q. Will you tell the Court for the record, briefly, what is in- 
volved in site clearing, the contract which Mr. Hale initially had? 
A. First we move into a project. Mr. Hale came on the project with 
certain pieces of equipment--probably a bulldozer, an end loader and 
a couple of, four or five days later a crane to pick up the fallen debris 
92 and the trees, and then he had a crew of workmen to come in with 
saws--oneman saws, electric saws, to cut down the trees in the road 
so we could proceed after a certain area was cleared of all the trees 
and debris and the topsoil; we could then stake out our buildings and 
take over right behind him as he moved off the project. 

Q. Having this preliminary stuff out of the way, there came a 
time when your job got into construction and the Anderson company 
came on the job in performance of its subcontract? A. That is right. 

Q. You are familiar with the fact one of the installations to be 

-made by the Anderson Company was Ric-Wil system? A. That is 
right. 

Q. What is a Ric-Wil system? A. It is a steampipe that was 
laid on that particular building from the only boiler room that was 
available for both sites, from the old school up on the hill down the 
hill to the new site, which we were building the eight buildings, so 
probably 3, 000 or 4, 000 feet separated it. 

Mr. Hale was supposed to lay this Ric-Wil from the boiler room, 
_ the power house on the old site down to supplying each one of the build- 
ings of the 8 buildings with the heat from that particular source of 
_ supply. 

93 Q. You said Mr. Hale was supposed to do that. You didn't mean 
Mr. Hale was supposed to put in the Ric-Wil? A, No, sir. Mr. 
Anderson. 


| Q. As the job progressed, the Anderson company did establish 
- and put in this Ric-Will? A. Yes; later on, after we got started 
with the buildings, and all, and pretty good in progress. 

Q. Are you familiar with whether or not someone from the Ric- 
- Wil Company itself also came to the job for supervision purposes ? 
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A. Supposed to be the manufacturer's representative for the Ric-Wil. 

Q. Are you also familiar with a time when something happened 
in connection with the Ric-Wil? A. Yes, sir. | 

Q. Can you tell us, first of all, your best recollection about when 
it was that something happened? A. I can not be specific about dates 
and things after a period of three and one-half years. But Anderson 
had started placing their Ric-Wil and got down toa certain point to 
where they come down the hill, what we will call it, directly towards 
the site of these new 8 buildings. 

They kept progressing and progressing and laying the Ric-Wil 
down. As they got within probably 400 to 500 feet from the building 

94 where they had a turn-out, or a loop; they had discovered there 
was a Sinkage in that loop, the first loop, and they proceeded on down 
the hill into a manhole where it was supposed to be receiving the pipe 
that distributed from this manhole to the different 8 buildings. 

They progressed under the supervision and direction of the manu- 
facturer's representative to install the Ric-Wil, and the Ric-Wil had 
sank down in two or three different places and in one place in particular 
it had crushed in quite a little space--I would say probably three and 
one-half, or four, or five feet in length it had crushed in. 

Then they were requested by the District to make certain tests 
and remove certain parts of it so it could be seen, and in removing 
this they done that with their own labor, and, of course, there was 
other fractures made to the Ric-Wil at the time that this was being 
removed by their laborers with hand tools. 

This sinkage here was caused, if you want to know the cause-- 

Q. I don't want to know it unless you know of it of your own 
knowledge. A. Was from heavy-weighted-- : 

MR. JACKSON: He can testify what he saw. 

THE COURT: Not your conclusion but give the facts on which 

95 conclusions can be based. ! 

BY MR. RYAN: 
Q. What did you see happen to cause the sinking of the Ric-Will? 
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A. Heavy equipment of the excavating subcontractor's machinery to 
be passing over-- 

THE COURT: Hale Company? 

THE WITNESS: The Hale Company, yes, sir. 

BY MR. RYAN: 

Q. What type of heavy equipment did you see passing over these 
sections of the Ric-Wil? A. He had, at the start he had some Le- 
Tourneau. They are tremendously heavy motor-driven vehicles 
where the man sits on them and drives them and he takes them to a 
certain pickup of dirt and a bulldozer gets behind them and helps to 
load them and they lift the pan, and they proceed and.then they dump 
the pan and it dumps and scatters the dirt. 

Some of them weigh as much as 20 or 30 thousand pounds. Some 
of them are graduated down to lighter. Some of them holds 15, 20 
and 30 and 50 yards of dirt at a time. 

The ones they were using out there principally I believe held about 
22 yards of dirt. 

Q. Did you observe any other equipment other than these 
LeTourneaus operated across the Ric-Wil? A. The separate bull- 
dozers and things that helped to assist at different times the Le- 

96 Tourneaus and trucks would be over by the end loader picking up 
dirt, and -- 

Q. Under whose direction were these pieces of machinery opera- 
ted? A. That was under the direction of our subcontractor Hale. 

Q. Did you on any occasion ever speak to Mr. Hale or any one 
of his employees concerning the operation of this equipment over it? 
A. Almost daily. I instructed the foreman on the job when he hada 
foreman on the job, and if the foreman wasn't present on the job, I 
would stop each one of the operators and tell him he was taking a 
tremendous chance on moving this equipment over the Ric-Wil unless 
he went around the building where it was not laid, and where it was no 
reason to be laid. Almost daily I would say it. 3 

Q. Did your requests or demands of these employees produce 
any results? 
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Did they stop going over the Ric-Wil? A. No, they didn't stop. 

* * * * | * 

97 Q. What section of the Ric-Wil was damaged, and to what extent? 

* * * * * 

A. I would say probably a length or length and a half of Ric-Wil, 
right at the last loop, right by the road that was later to be put in to 
go in the commissary and office building, right just before they get 
to the manhole of distribution for the other 8 sources of supply. 

Q. Would that be Manhole No. 1? A. That I couldn't tell you. 
It was right down next to the office building, as we would call it, for 
the institution. : 

Q. How was the damage to that section of the Ric-Wil determined ? 
What was done to look at it and see it? A. It was opened up by R. E. 
Anderson. They had put several tests on it- -peppermint tests and 
various tests we go through in procedure in aaaine s oo in pipes and 
things. 

They had traced it down to just about that locale and then they 

98 proceeded to uncover the pipe and they found it crushed in there. 
You could see a slight depression in the fill where it had sunk down a 
little bit. , 

For some cause or another, that gave them reason to believe that 
was the spot, and it was. When they uncovered they found about a 
full length, probably, of Ric-Wil, or less, crushed in. 

THE COURT: What is a length in feet? : 

THE WITNESS: The length of Ric-Wil was 20 feet, 20-foot pipe. 
It may be up to 30. | 

BY MR. RYAN: | 

Q. In connection with this one section of the Ric-Wil which was 
found damaged upon excavating and removing the top fill, was that in 
a section of the ground there that was to be a public way, -- by that, I 


mean a sidewalk or roadway--or some place of public usage? A, Yes, 
sir. | 
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Q. Was it back-- A. It was just at the beginning as you enter 
it. The public way hadn't been put in. It was still in the grading 
process. 
Q. At the time this accident, or incident, occurred, the roadway 
under which this Ric-Wil had been erected was in the process of being 
graded? A. Later on it was going to be graded out. That is why Hale 
99 took access to that road there, because it was later to become a 
road, and the access to get out from the building, right-hand and look- 

‘ing from behind the building. 

Q. Can you tell us your own estimation about how long Harry 
Hale had been on the job up to this point of time? 
THE COURT: The point where they discovered the damages to the 

_Ric-Wil. 

THE WITNESS: That may have been over a period of several 
_ weeks, because he done quite a lot of excavating for the buildings be- 
fore Anderson had ever started the Ric-Wil work. 
BY MR. RYAN: 
Q. After the damage to the Ric-Wil had been discovered, what 
steps were then taken, Mr. Skidmore, to correct the damage? 

A. Anderson removed part of the loop that was bent down from the 
straight joint of pipe that was crushed and he proceeded from that on: 
Just as soon as he could get his new pipe from the manufacturers to 
installa rew piece of Ric-Wil there. What link he took out of there to 
get the new Ric-Wil installed I couldn't tell you. 

| Q. Was that the only repairs to the Ric-Wil that were done by 
the Anderson Company? A. Then they repaired their own damage 
that they had done with the hand picks as they were excavating and 
opening up the Ric-Wil above to find out where their leaks were. 

100 Q. Did you observe them do some damage to the Ric-Wil from 

_ their own men using picks? A. Oh, yes. Called their foreman's 


attention to it at the time. 
* * * * * 
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Q. Passing, ifI may, Mr. Skidmore, from the Ric-Wil to the 
gymnasium, in connection with the construction of the gymnasium, 

101 what, if any, part of the improvements to that building were under 
subcontract to the Anderson Company? A. All of the plumbing, 
heating and ventilating. : 

Q. As part of the plumbing for the gymnasium, were there cer- 
tain urinals to be installed? A. Yes, sir. ! 

Q. Was that part of the Anderson contract? A That is right. 

Q. Did there come atime, Mr. Skidmore, when anything unusual 
took place in connection with any of those urinals? A. Yes, sir. 

* * * * * 

102 Q. Referring to that book, if you will, I will ask if you have a 
notation there for April 7, 1954 in reference to urinals. A, Yes, sir. 
Q. Does that refresh your recollection as to the definite day 

upon which something definite happened? A. Yes, sir. 

Q. Having refreshed your recollection as to April 7, 1954, Mr. 
Skidmore, I will ask you as superintendent of this job were you in the 
gymnasium building on April 6th, the day before this happened. A. Yes. 

103 I had my temporary office in there on the 6th and prior to that 
also, up at one end of the gymnasium. ! 

oe * x * * 

Q. By April 6th, 1954, had this particular urinal been installed 
by the Anderson Company? A, Oh, yes; all the fixtures had been 
installed except the seats. | 

Q. What, if anything, did you do at the close of the operations 
of the construction on April 6, the day before this happened? 

A. Through my standard procedure, being the last man on the job, I 
proceeded to go around and see that everything is locked up, secured; 
no tools laying around or anything, particularly in a building of that 
nature, where the kids are quite serious about breaking in, and all, 
and I secured all the buildings. | 

I went around to all 8 of the buildings every night and locked them 
all up secure. 





| 
| 
| 
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Q. Did you definitely on April 6th lock this building? A. Yes, 
sir. The last building I locked up was that building. 

Q. When you locked it that night you were the last person to 

104 leave it, were you? A. Yes; that is right, to my knowledge; unless 
somebody was hiding in the building. 

Q. Turn, if we may, to April 7,1954. What time did you arrive 
on the job that morning? A, I generally arrived on the job about 6:45; 
around 7:00; never later than five or ten minutes after 7:00. 

* * * * * 

THE WITNESS: Then I unlocked the building and went in and I 
followed the course of the building around until I could see the back 
end of the building where these urinals and where this gymnasium is. 

105 I immediately saw a lot of water on the floor. I waded through 

the water until I could hear the source of it, probably as far as from 
here to the door, probably forty feet. 

: I went in that room and the urinal was overflowing. I immediately 
| came out, run up to my temporary office and got a screwdriver and 

‘went back, stuck the screwdriver in the Sloane valve, turned the 

screw, which is the only way to shut them off, unless you shut it off 

- below and I turned it off. The water was then over the floor, I would 
Say, graduating from an inch in the low places up to two and one-half 
inches. 

I opened the big doors of the gymnasium, which had just been 

_ finished painting and varnishing and I saw water all over the floor. 
In the next ten or fifteen minutes my crew was there. I got them 


_ busy with brooms, brushes, swept out the water off the floor and the 


floor in the middle of the gymnasium, if you want the condition I 
found it in-- 
MR. RYAN: Yes. 
: THE WITNESS: In the middle of the floor, the floor had raised 
about six or eight inches. SoI got the water pretty well out of it. 
I immediately went to the floor and called Anderson's office. I 
106 told him the floor had started to raise. Who I talked to down there I 
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couldn't tell you but I believe it was Harry Miller or Moran, and they 
said "We will do something, Skidmore, whatever we can to relieve 
and stop any further damage if possible." ! 

I said, "Well, I will take a couple of boards out of the middle of 
the floor", thinking it would allow the sinkage, and the floor would go 
back. ! 

I took some boards out. I said "You had better come out and look 
at it just as soon as you get time." They said, "ALL right." 

If I am not mistaken, that foreman came out probably an hour and 
a half later. We talked about the floor. I said, "All we can do is wait 
and see if it does any further damage on the floor."" He says, "All 
right."" He said, "If you see it is doing any further damage you pro- 
ceed to take up a little more flooring." I said, "I will do everything 
I can to try to stop any further serious damage." : 

The next day he came out. 

BY MR. RYAN: 

Q. Who is "he"? A. Somebody from Anderson's - I believe it 
was Peckham. That was the first man out there. I said, "This thing 
is really going into some serious places." It had then raised up to 

107 three or four feet. It was in three or four places of the gymnasium, 
which was quite a big gymnasium, for basketball, and all. 

I said, "You had better do something about it." He said, "I will 
get hold of our insurance adjusters and have them come out." 

I said, "Well, I won't do nothing more on it until you tell me 
what to do." 

So it went along another day and the floor raised in various other 
places; it was pushing the seats up that were fastened to the wall. The 
insurance adjuster came out, one of them. Mr. Beck, I believe, 
came out. Mr. Mondy, District Inspector on the job, was there. 

I talked to them about it, and they said, "Well, what do you think 
is in your judgment best to do?" 

I said, "The best thing to do is to see the extent of the damage 
first and find out from the District just what we will have to do to re- 
place the floor because the inspector on the job can not tell me what 
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to do." He was the inspector but yet he had no authority to say "Do 
this” or "Do that.” 
: So, Anderson's representative, whichever one it was, said, "We 
will get ahold of you tomorrow, Skidmore." I said, "Well, that is 
perfectly all right." I said in the meantime I will get hold of Mr. 
Bayliss, who is the chief inspector for the District. I set up a certain 


108 time. I called Anderson's office and told them that Mr. Bayliss 
would be out there at 10:00 or 10:30 that following morning. They said, 


"All right." Their insurance man was at that meeting with another 
representative. 
ss * * xe 
THE WITNESS: Then this representative brought the second man 
out of the insurance company and we stood there, Mr. Bayliss, Mr. 
Mondy and two of Mr. Anderson's representatives, and two of the 
insurance company, and myself, and I said, "Well, here it is, 
gentlemen." I said "I have to be guided by what the District represen- 
_tatives tell me to do to this floor. Whatever they tell me to do I will 
be guided by it and do it, and we will do it just as economically as 
possible." 
| I said, "Dave Bayliss, look it over thoroughly. What do you want 
done?" He said "There is not a thing in the world tc do with this floor 
except take it all up, every board of it." 
I said, "Dave, that means me taking down these 22-foot sliding 


109 doors. It means taking up these seats." 


I said, "I believe I can fix it." 
He said, "No, sir. We would never know where the water had 
: stopped underneath those floor boards." 
He said, "It all has to come up, come down, clean to the con- 
: crete as you had proceeded to put it down before anything happened." 
I said, "Gentlemen, what is the decision? What shall we do?" 
| Two of them--one from Anderson and one from the insurance 
company--spoke up and said "There is nothing else you can do except 
proceed to put in a new floor. You have to satisfy the District Gover- 
ment because that is who you have a contract with." 
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I didn't do anything then on the floor for a day, thinking that maybe 
somebody would come up with a solution we could still work on. 

The second day I called Anderson and told the man I was proceed- 
ing to do as I was instructed by the District. I algo asked Mr. Bayliss 
would he write our office a letter. Whether he did or not I don't know. 

_ But anyhow I believe there was a letter sent to our office. 

I proceeded to do everything possible to remove the floor, the 

Cheapest way. I even started a little fire in the middle of the floor 
110 __ there to try to burn some off. It smoked so I had to put it out. 

I used paint remover, anything that anybody would suggest be- 
cause it was one tremendous job. Because over the new coating of 
concrete we laid a solution of mastic which holds to the concrete 
very rigid. On top of that we put a layer of felt. On top of that we 
put a layer of cork, insulating board, and then, ontop of that flooring, 
and nailed it down. | 

It was a mighty hard thing to do. I tried to take everybody's 
suggestion as to what to do to remove that thing the cheapest way. 

I removed the floor but I didn't have to take the floors down, but 
I had to take the seats up. Then of course in the removal they 
wouldn't allow me to burn it on the property. So we had to haul every 
bit of it away in our trucks. I even suggested building a fire outside 
the building. That was too close to the various buildings, and, on 
account of the kids up above, they didn't want any fires down there. 

I proceeded to do just that, and then they came in and laid a new 
floor in its entirety. 

BY MR. RYAN: : 
Q. In so far as the removal of the damaged floor and the replace- 
111 ment of the new floor was concerned, was some part of that labor 
of removing the old flooring done by employees of Gunnell Construction 
Company? A, All of it was done by Gunnell. 
Q. In so far as the removal of the Hiensieen 4 or stands, and 


seats were concerned? A, All of it; and reinstallation was all done 


by Gunnell. 








72 

Q. Was part of the flooring--you mean the actual labor of re- 
laying the floor was done by Gunnell? A. The re-laying of it. I 
believe he subcontracted, which is usual for contractors to do, sub- 
‘let the flooring. The flooring was originally sub-let to start with. 

Q. On the re-laying? A. It was sub-let. 

Q. Let's get back to that valve which you found stuck when you 
entered the gym: Did you endeavor to loosen that or free it by jiggling 
‘the handle? A. Oh, yes. I took the screwdriver handle and tried to 
tap it, and couldn't tap it at all. 

Q. In other words, there was no way from the outside of that 
fixture that the water could be stopped from flowing through the valve? 
A. Only by inserting a screwdriver and turning the screw on the in- 

side of the valve. 

112 Q. You know how long the water had been on so far as that parti- 
cular fixture was concerned? A. It couldn't have been on when I locked 
up the building, because I passed within ten feet of the enclosure. 
There was no noise or anything. It wasn't running at the time the build- 

ing was locked up because I would have heard it and then my suspicions 
would have been aroused, and I would have naturally investigated. 

ae * ¥ sa * 

Q. How long had a source of water been applicable to that valve ? 
In other words, how long had it been connected up to a water system? 

_A. Probably three or four days. 
, Q. Had that water been left turned on into that urinal? A. 
_ Evidently it had. 
Q. From the time of-- A. From the first time, I couldn't tell 
you that. Asa rule when they set their fixtures they went around, of 
_ course, and turned them on immediately, and then turned them off 
113 again to see whether they would operate. We had asked them 
down at the far end, one particular place, to leave one enclosure 
- room. 
Q. You had not asked him to leave this one on? A. Oh, no. That 
Was off quite a ways from any use that we were contemplating. 


Me, ” 
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Q. Mr. Skidmore, I will ask you what, if any, provision had 
been made by the Anderson Company to comply with the plumbing 


specifications referred to on page P-3 of Plaintiff's Exhibit Number 1 
in this case and which is further identified in the plumbing specifi- 
cations as P-3-3, Protection of Work. A. That paragraph I can al- 
most recite to you by heart, I had called their attention to it so often. 
It is a standard procedure in almost every government specification 
that they are responsible for at all times to see that the water is 
turned off and left off in any fixtures. 

Q. Had there been any compliance with the protective measures 
of that paragraph of Exhibit 1? A. Not to my knowledge, no. 

Q. The pages are not numbered. They are peshgnated by 
initial. 

Q. This same section, Mr. Skidmore, provides that "as soon as 
any fixture is set, approved means shall be provided to prevent its 
use, misuse, breakage or soiling, and all finished metal shall be 
greased or otherwise protected." 

114 Had any of that been complied with by the Anderson Company? 
A. Not up to that time. : 

Q. Had there been other failures to any of the fixtures installed 
by it? A. Every once in a while, a toilet would automatically get 
some grit or something under a valve and their foreman would go 
around because he would notice those in the procedure of the day work 
and shut the water off in that particular place. It is oe unusual 
for those to get dirt under them. 

* x * 

CROSS EXAMINATION 
BY MR. LOOS: | 

Q. Directing your attention to Mr. Ryan's questions concern- 
ing the Ric-Wil system, you stated, I believe, that the Anderson 
Company excavated the part of the Ric-Wil system which was damaged. 
A. They uncovered it after there was some damage evident. 
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Q. Do you know whether it was Anderson's men or people 
hired to do excavated by them? A. When we have a contract with a 
subcontractor, naturally anybody that does work under him is still, 
as far as I am concerned, the superintendent of the job of R. E. 
Anderson. I never question "Who did you hire" or "Why did you hire 
them" ? 

Q. I don't know whether I heard you correctly. Did you state 

116 they did damage to the Ric-Wil system? A. Yes, sir. 

Q. Where? A. They did damage with picks that had to be 
repaired. 
| Q. Where? A. Through the line as they went up trying to find 
the leaks that was evident from the peppermint tests they had on the 
tine. 
Q. Was it on the loop or where was it? A. Just above the loop 
and then they came on down to the loop to be sure there was nothing 
at the loop, because the loop, this dropped down, had been pressed 
down instead of being up at the level it should be, that the manu- 
facturers-- 
Q. What kind of damage was it? A. It was a crush damage. 
Q. They crushed it with picks? A. Yes; crushed the outside 
link of it. ‘You can put the pick through the outside link. ‘You can't 
put the pick through the steel pipe. 
Q. Did they put the pick through and make holes in it? A. That 
is right. 
Q. Did they correct it? A. Thatis right. The Government 
| insisted that they correct it and they corrected that. They re-covered 
certain portions of it. 

117 Q. How many times did you notice that there was any damage? 
A. I would say from my own observation probably a dozen times. But 
there were several more of them. They were quite a while covering 
it up. 

Q. What time of year did it happen? A. All the time they were 
working on the Ric-Wil, after they discovered this broken down portion 


a 


a 
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of the Ric-Wil. It was while they were working on it that they went 
back and repaired the rest of it. 
* * * * : * 
| 
118 Q. You mean they excavated and refilled it and then excavated 


it again three or four times, different times? A. Yes. 

cd * * * : * 

Q. It is your testimony that with respect to the gymnasium you 

119 went into the building on April 6 to inspect the doors and windows, 

which was your customary job? A, On April 6th I was in the building 
all day and, as I went out, I locked it up. : 

Q. You were in the gymnasium building all day? A. Not in that 
particular building. We were building eight buildings at the time. 

Q. In the gymnasium was anybody else working? A. There was 
probably some men on the roof working. : 

Q. Inside the building? A. I don't believe; outside of some 


plumbers. 


Q. There were some plumbers working tore? A. Yes, sir. 

Q. What were they doing? A. Setting their fixtures and various 
things, getting ready to put their seats on. : 

Q. In the gymnasium? A, In the building where the gymnasium 
was. That is a school building. 


Q. Were there any plumbers working on the urinals? A, I 
couldn't tell you that. I don't know whether there were any plumbers 
working on the urinals or not. 

Q. Were there any plumbers working in that bane which 
houses the gymnasium? A. Yes, sir. | 

120 Q. How many bathrooms were there in the building which 
housed the gymnasium? A. Various toilet rooms. There were 
showers; no bathrooms. The men's and girls'. I think there were 
four. There were private ones. This was in the boys' side. All told 
I expect there was about four toilet rooms in there. 

Q. You testified that you instructed Anderson to leave one 
toilet running. A. Right-hand wing close to our temporary office that 
we had set up in the building. 
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Q. Was that a urinal? A. Yes. There was urinals in there. 


That was the men's toilet room. 
Q. Do you know when these fixtures were set? A. Beg your 


. pardon? 
Q. Do you know when these fixtures were set? A, They had to 
_ get for me to proceed with the building. I don't know the dates they 
were set. 
| Q. Do you know whether or not these particular fixtures were 
set as far back as February or January of that year, 1954? A, The 
fixtures might have been set but they were not connected up with 
water and the traps and things put into them at that time. They had to 
121 be set for the floor man to lay floor around because the urinals 
' depressed in the floor. 

Q. The floor had been laid? A. Just as soon as the urinals 

were set; but no plumbing fixtures had been connected. 
| Q. Were the floor men still working on the job on April 6th? 
A. No. The floor had been completed. | 

Q. Who else was working in there on April 6th? A. I don't 
know whether there was an electrician working in there. I had some 
carpenters in there hanging doors and putting on hardware. 

Q. Were there any painters working in there? A. Yes; there 
was painters in there. 

Q. Were they working on April 6th? A. I believe so. 

Q. You testified that the building inspector for the District of 
Columbia ordered you to take up the floor; is that correct? A, The 
chief inspector; yes, sir. 

Q. And you did take up the floor? A. I removed it after he, 

_ Anderson and the insurance representative said there was only one 
thing to do, is put them in a new floor. 
122 * * * * * 
Q. Do you know how many men you had working to take the 
‘floor up? A. Sometimes I would have four and sometimes I would 
have eight. When the trucks were there to load I would probably go to 12. 


a ~ ~ 


+, 
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Q. You don't recall how many days you spent onit? A, No, 
sir; not offhand. It took a much longer time than I anticipated when I 
started into it. : 
; Q. About how long did you anticipate it would take? A, About 
two weeks. 
Q. It took longer than two weeks? A. ves, sir. 
Q. And you had anywhere from four to cient men working on it? 
A. Yes, sir; sometimes ten or twelve. | 
123 * * * * * 
Q. After you locked up this gymnasium building do you know 
whether anyone else went in the building? A. Nobody had a key but me. 
Q. Did the building show any signs of anybody breaking into it? 
A. No, sir. I went around because I wanted to be sure if there was a 
broken window that I could correct it for the following night to keep 
them out. : 
Q. Did you have night watchmen on the job? A. yes, sir; we had 
a uniformed policeman from the school that made his rounds every so 
often. : 
Q. Do you know what his name was? A. No, sir. 
Q. Did he have a key to get in the building? A No, sir; just 
to patrol the grounds. The institution had two or three watchmen that 
worked all the time watching the children. ? 
124 * * * * * 
BY MR. JACKSON: | 
Q. Mr. Skidmore, when you examined the damage to the Ric-Wil 
that you say you saw it in a 20-foot section, that is what might be called 
one loop of the section? A. It might have been a little longer than 
that. The pipe itself was 20 foot and then, plus the Joop, reaches 
another 10 or 20 foot. ! 
Q. You got there when it was uncovered and ie could see 
where some piece of equipment had hit it? A. You could see where it 
had been crushed in. 
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Q. Could you see where a bulldozer had hit it? A. No. It had 
been covered up. The pipe, when it was first laid, was solid. 
Q. Ric-Wil system was put down inatrench? A, Right. 

Q. You saw that when the trench was dug? A. Saw them digging. 

Q. You saw they had put the Ric-Wil system down in the trench? 
A. That is right. 

Q. The area where this damage was done was actually in an area 

125 which would show on the plans as a place where a road originally 
had to go? A. A future road; and just off to the one side of that 
future road. The loop was off to the side. 

THE COURT: On the same line? 

THE WITNESS: Yes, sir. 

BY MR. JACKSON: 

Q. At the time when this damage occurred do you know what part 
of the work Mr. Hale's people were doing? A. They were grading. 

Q. Asa matter of fact, you knew that they had two kinds of 
contracts on this job; didn't they? A. I believe they had a contract 
for the . grading and a contract for the roads. 

Q. Their contract on the roads was as subcontractor to Contee? 
A. For the roads the District put those in. I couldn't answer for 
somebody else. 

Q. In any event, putting in the grades of the road was not part 
of your job? A. That is right. 

Q. That was--they were being laid out by the Highway Depart- 
ment? A. That is right. 

126 Q. And the Highway Department men came out and set the grade 
Stakes? A. Yes. I presume they did. They had plans with the grades 
on them. I imagine they gave them the elevation for the roads. 

Q. That was the practice of the Highway Department, to send 

the men out? A. Yes. 
Q. They would have their own men with the transits and set the 
stakes and mark it for the bulldozer and grading operators to come 
and grade to it? A. Yes, sir. | 


A 
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Q. Who did that kind of work on the job, on the site? Who set 
the stakes? A. Who done it on the site grading? | 
Q. Who set the stakes. A. We didn't set the stakes. We 
marked the grade that was given to us on the plan. : 
Q. On the road the Highway Department did that? A, That is 
right. : 

Q. You kept this logbook and by September 28th-- 

* * * e * 

127 Q. Do you know what happened on this job on September 28th 
with respect to Mr. Hale? A. No, sir. 

Q. Are you able to refresh your recollection by looking at your 
logbook? A. I presume I would. It is all in my handwriting. 

Q. On September 28th, was Mr. Hale on the job doing the road 
work? A. Yes, sir. 

Q@. Can you take a look at September 29th? Was Mr. Hale on 
that job doing the road grading? A, Yes, sir; part of the time. 

* * * x | * 

128 Q. If he was doing the road grading, it wasn't part of your 
contract to do the roads; you saw him on the job doing the roads, any- 
way? A. That is right. ! 

x * aK * ! * 

Q. You don't know he was on the job for any other purpose than 
the roads on that day, do you? A. No, sir. i 

+ * * a : * 

129 Q. Can you tell us what he was doing on October 1st? Can you 
find an entry with respect to Mr. Hale on October 1st? A. Road 
work, except one hour; written right in there. 

Q. Road work except one hour? A, That is right. 

Q. Let's take the next three days and tell us whether Mr. Hale 
was working on road work on those three days. A, He was, on the 
second, on road work. On the following day he wasn't on the job. I 
beg your pardon: On that following day he had three 'dozers partly 


on the road and a note on the back, an hour's work. , 
Ps x * + * 
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130 * * * * * 

Q. Could you by any chance use this plan well enough to iden- 
tify, by putting your finger on approximately the spot, where this 
break occurred? A. Right in, off this building right here. You will 
find a road that comes around from these buildings here on the road 


drawing. P 

Q. Here isared pencil. Puta little red X. A. This is not in 

exact. This manhole set somewhere in this locale right here. It “ 
branches off with the heating elements and the old Ric-Wil comes out ¥ 

of this boiler house around the corner. 7 

oe ‘3 * * * " 

131 & * * * * ie 


Q. Put an X at the place approximately where the loop was that 


this damage occurred. A. Very much approximately. i 
* * * * * és 
132 * *x * * * 4: 


Q. I show you a photograph which I will ask the Clerk to mark 
as Hale Exhibit Number 1-- 

THE COURT: Maybe we had better mark this print. 

MR. JACKSON: We will mark the print Number 1, and the 


photograph Number 2. ‘ 
(Hale Exhibits 1 and 2-A thru H 4: 
marked for identification. ) 4 
BY MR. JACKSON: « 

: Q. I would like you to take a look at Hale Exhibit 2-A and tell 
_ me if the area to which I have pointed in the left center of the picture i 
is the parking lot area to which you referred a moment ago behind 7 


_ Building D. A. Yes. 
Q. This is another picture of that same parking lot area, isn't 
it? A. Yes. 


Q. I show you Hale Exhibit 2-E. A. That is right. a 
| Q. Mr. Skidmore, do you know, do you have any record which 
133 would tell whether or not on the day when this break in the Ric-Wil 








81 7 
system was discovered, concrete had been poured for this parking area? 

Don't answer that you know if you don't know. I would like to 
have your knowledge. A. No, sir, it had not. : 

Q. How would you know? A. It had not been poured. 

Q. How would you know? A. Because we had to wait for them 
to get under this roadway with their Ric-Wil before we put in our con- 
crete. They wouldn't have had any way to tunnel under there. R. E. 
Anderson wouldn't tunnel under the road. : 

* % ca % K 

135 * * * * | * 

Q. Let me ask you one more thing: : 

You see the picture here which I refer to as Exhibit Number 2-D, 
and you see a door sill, what appears to be above the level of the park- 
ing - -surface of the parking lot? A. That is right. 

Q. Do you recognize that as a doorway in the back of that 
Building D? A. That is right. 

Q. It is a fact that that picture does show that door sill is about 
what, would you say two feet? A. Two steps--24 inches. 

136 Q. Do you know what the reason for that is? A, I have no idea, 
because we had nothing to do with the grading of this. I know they put 
in two steps. | 

Q. Is it true they paid you extra to put in steps on the front of 
the building? A. I can't truthfully answer that without a record. 

Q. Do we have any plans? A. I don't believe there was a step 
in the front. . 

Q. Iam going to have this particular picture marked as Hale 
Exhibit 3-A, and would you step over here, Mr.Skidmore? A. Yes, sir. 


(Hale Exhibit No. 3-A was marked for 
identification. ) ! 


BY MR. JACKSON: 
Q. Are you able to see the building in the picture? A. Yes; sure. 
Q. Do you recognize that building? A, Yes, sir. 
Q. What building is it? A. I can't recall it now. That is the 
first building as you come down from the old home above. 
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Q. That wouldn't be Building D? A. I couldn't tell. 
137 Q. Would you be able to find the letter? 

See if you can find a reference to the number of that building. 
A. That is Building B. 

Q. Do you know whether or not as the plans were originally 
designed, those steps were in there? 

x x * cd * 

A. I don't know whether the highway department lowered that 
road in there and we had to put those steps in or not. I couldn't 
answer you that without going through my plans. 

Q. Would you know whether it would be part of your contract or 
whether it would be a pact-- A. If the road was lowered by the District 
engineers to meet certain elevations and our contract entered at the 
sidewalk edge, then we would have gotten paid for putting in any addi- 
tional sidewalk; any additional steps. 

Q. The steps wouldn't be put in by Contee? A. The steps 
‘could have been put in by Contee under the road-paving contract. 

Q. Do you recall an instance where there was criticism of the 
highway engineer because he made a mistake on the road grades? Do 
you remember something about that? A. That is going through the 

138 grapevine. I am not committing anybody to it. I remember 


some talk. For me to put my finger on the highway engineer, I don't 
think that is fair for me to do. I did hear some talk about it. 

: Q. At the same time, so when you said a moment ago that if the 
highway department lowered the grades by reason of--for some special 
reason of theirs, it could also be reason of a mistake? A, Thatis 
right. 


i * 


140 BY MR. JACKSON: 
Q. Do you recall seeing a manhole to the left of the main road 
that was sticking out of the ground? A. That is right; old manhole 
there; yes, sir. 
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Q. You say old manhole? A. Yes, sir. When we took over the 
project there was an old sewer down through here. : Around another 
building you will find another manhole sticking up. They cut it down 
for the future roadway. : 

* * cd * : * 

141 Q. Do you have any recollection of any trouble with a drainage 
system that was covered up by reason of a mistake made in setting 
the grade stakes? A. Covered up? | 

Q. That had to be opened again. A. There v was one at the end 
of this building that had to be reopened; yes, sir. | 

Q. Had to be graded down? A. They asked Mr. Hale to reopen 
it; yes, sir. 

Q. And you have no explanation of why that door sill is two feet 
above the level of the parking area? A. The finest explanation in the 
world. It shows on the plans and we put it there. 

Q. It showed on the plans to be above the surface of the drive- 
way? A. The floor plans gives you a certain elevation. The U.S. 
District Government gives you a bench mark to work off. They tell 
you what that elevation is. I believe that is marked on that site 
drawing. ! 

It is picked up from way over in the woods and that was carried 
over and carried over and put each one of those buildings on the ele- 
vation as shown on the plans and checked seven different times, trying 
to find that I had made a mistake and they found I had made a mistake 
by one-eighth of an inch. I told them if they took off three-sixteenths 

142 of the asphalt tile I would be perfect then. | 


Q. Your door sill you know to have been at op correct elevation? 
A. Oh, yes. : 
Q. The parking area was included in the road contract? 


A. Yes, sir. 

Q. So that if there was a mistake in grading it would have been 
made in setting the station for the roadway? A. Somebody else; yes, 
sir. : 
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Q. Mr. Skidmore, you say that you spoke to Mr. Hale's fore- < 
man from time to time about running over this Ric-Wil System. A, | 
Almost daily and particularly about the speed he was using around the. 
back of that building to go over that spot when I referred him to the 
other end of the building, where there was no Ric-Wil. 
Q. Did you see Mr. Hale on the job from time totime? A. Yes; 
from time to time. 
ak * * * * 
143 Q. Did you ever tell him about the people running over the Ric- 
Wil system? A. I talked to Mr. Hale about so many things I can't 
recall whether I mentioned specifically it to him or not. He hada 
foreman in charge of the job and I was doing my dealings with the 





foreman who represented Hale. 
Q. The answer is, you don't recall ever telling Mr. Hale about ° 
the people running over the Ric-Wil? A. I may have and may not. + 
. Q. You don't recall it? A. No, sir. 
Q. Did you take any affirmative steps other than speaking to 
the foreman about protecting the Ric-Wil system? Did you put up.a 
barrier? A. No. 


Q. Did you put up any sign that says "Don't run over the Ric- : 

Wil system”? A, They would have run over the signs. They run over . 

- the stakes as fast as I put them up. | «4 
| Q. The answer to the question is you didn't put any sign up? « 


A. There is no obligation. 
Q. The answer is you didn't put any sign up? A. No, sir. 
144 Q. You didn't take any affirmative steps in the way of a barrier 


or anything of that sort? A. No, sir. ; 
Q. Can you tell us also whether or not you told R, E. Anderson | 
Company or his foreman about the danger to the Ric-Wil system as a 4 

' result of the running of equipment across it? A. No; because it took 4 


place in about two or three days and the damage had already been done. 
Q. This didn't happen over a long period of time? A. They 
done their grading there, running back and forth over this thing, over 
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this Ric-Wil, to cause the damage. You don't have to keep hammering 
on anything to cause a dent. One time over and it would have caused 
damage with this heavy machinery. | 


During that course of eight hours there could have been 45 or 


90 trips with these heavy LeTourneaus. 
Q. When you spoke to him almost daily you meant over a period 
of three days? A. That is right; that they were running over that spot. 
Q. In any event, you didn't tell the RE. Anderson Company 
that they were running over it? A. They were working along it and they 
could see it. | 
145 Q. And they could have seen it just as well as you could ? 
A. And they were putting in the Ric-Wil siiiaiaaind to the manufacturer's 
instructions. | 
Q. They had a foreman on the job who could a this equipment 
running across? A. That is right. : 
Q. Do you have any knowledge of the Anderson people having 
spoken to you about the question of equipment running over it? A, Not 
until they opened it up and saw where it had been dented. 
Q. Do you know how deep that trench was in the Ric-Wil system ? 
A. It was on a grade. Up at the upper end I think it was something like 
10 or 12 feet deep down to a shallow dent to where : entered this man- 
hole to about 3 feet. , 
Q. Why would it rise? Why would it start? A. It didn't rise. 
It came down the hill. It started at the source of supply and flowed 
into this manhole to branch off to these eight buildings. 
The old institution is many feet higher than the present insti- 
tution. | 
Q. You have been in construction some time. i Do you know 
146 anything about how delicate is the Ric-Wil system? A. Yes. 
It is rather delicate. It can be, even on loading off the cars, the pipe 
can be damaged. | 
Q. Let me ask you this one question, and please search your 
recollection carefully: | 
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You saw the damage on the day it was supposed to be done--you 
did see it on the day it was supposed to be done? A. No. On the day 


they opened it up. 

Q. When you saw the damage that had occurred from the crush- 
ing, how deep from the surface was the Ric-Wil line? A. I would say 
approximately 3 feet. 

Q. Where you saw it, it couldn't have been hit by a bulldozer? 
A. Not the Ric-Wil itself; the compression of the load. 

Q. It couldn't have been hit by a blade of the bulldozer? A. No. 

Q. You are sure of that? A. Yes, sir. 

Q. Just as sure of that as you are of anything else? A. I say 
that down in the hole it could have been, if somebody deliberately 
dipped the blade of the bulldozer, it could have been hit. 

It is not impossible to have had it happen with a blade of a bull- 

147 dozer. In my judgment, it was not done, because had it been 
hit with the blade of a bulldozer it would have been cut. It was on top 
and crushed down from the top. 

Q. You saw all the damage? A, I believe I saw the major part. 

Q. You didn't see any that was closer to Building D? A. Oh, no. 

Q. You can Say positively, can't you, that the Ric-Wil pipe 
was not as close as six inches to the surface? A. At one time or 

- another it may have been until they backfilled over it, until Anderson 
backfilled over it. 

Q. At the time you saw it when it was damaged, it was down 

in the trench? A. Because it had already been covered up. It had al- 
ready been backfilled and brought it up to almost its proper grade. 
So that would mean that the Ric-Wil had to be under finished grade 
about 3 feet. I believe it is specified to be under there three feet. 
It could have been laid on top of the ground to start with, and still be 
at the proper elevation of the Ric-Wil flow line as given by their 


‘manufacturer or layout man as they had. 
* Ba * 
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148 Q. The fact of the matter is, you didn't see any part of this 
system that had been broken, as if it had been broken by a bulldozer, 
did you? A. Not where it had been cut; only from pressure. 

Q. Where you saw it you were talking about the crush. A, 
Crushed from the machinery going over it, which machinery was 
part of the bulldozer. ! 

Q. The only reason you say it was crushed from the machinery 
going over it is because you had seen machinery going over it over where 
the line was? A. And nothing else on the job could have crushed it ex- 
cept the machinery. ! 

Q. And that happened in a period of two or three days? A. I 
don't know how long it took them to crush it. I saw it after they opened 
it up. | 

Q. I thought you just told us a few minutes seo it happened over 
a period of two or three days? A. The Ric-Wil was put in the ground, 
probably laid on top of the ground and they backfilled it, and Hale was 

149 only running back and forth three or four days. He was running 
back and forth over the top of the Ric-Wil. Anderson had saad 
backfilled it. | 

* * * 

REDIRECT EXAMINATION 
BY MR. RYAN: 

Q. Mr. Shidmore, the Ric-Wil installation is covered in these 
specifications by the heating specifications? A. That is right. 

Q. Anda part of, and I refer to page H-27 and Specification 
H-38, requires the system to be kept under the control of the Anderson 
Company until final completion and final test, does it? A. That is 
right. 


* * * * * 
| 
Q. Mr. Shidmore, did the Hale Company fully and finally 


complete its site clearing contract with Gunnell? 
*K * * 
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150 A. No, sir, they did not. 
Q. That was eventually completed by whom? A. I couldn't 
tell you his name but other excavating contractors. 
* * x. * 
154 _ RECROSS EXAMINATION 
BY MR. JACKSON: 
* % * * * 
156 Q. Do you have any personal recollection of having made any 
entry in your log that Mr. Hale had left the job uncompleted? A. I 


can't recall whether I did or did not. 
* * * * 


* x* * ae 
Q. If I have got it correct, so far as you remember, and so 
far as you can find, there is no entry in the log book anywhere that 
Hale has left this job uncompleted or any word to that effect? A. Yes; 
by not putting it in here as being on the job. Unless he is entered in 
here he was not on the job. 
Q. I want to know if there is any reference to his having left the 


job uncompleted. A. We don't complete our logs that way. 


Q. There is no such entry, is there? A. No, Sir. 
* ae * x 5 
Q. Did you ever call Mr. Hale and tell him that his job was in- 
160 complete? A. Oh, yes. | 
Q. You did? A. Yes, sir. 
* * * ok * 
Q. When did you call him? A. You ask me when I called, 
_ after three years. I called him when he was working on the job and 
" told him he wasn't on the job. 
, Q. Who hired Mr. Kenneth Smith? A. That was made through 
the office. 
Q. Was there any notation made at the office that it was neces- 
sary to employ another subcontractor to finish Mr. Hale's work? 
_ A. I can't answer for the office records. I never have the office records. 


“ 
~ 





All I have is the job office. 

* * 

162 BY MR. JACKSON: 

Q. Can you tell us what work Mr. Kenneth Smith did? A. He 
done a considerable amount of grading. 

Q. Where? A. All around the buildings, over the entire site, 
40 acres in the site and he went around over all the 8 buildings and our 
property line that we were supposed to have under the contract. There 
is a contract line on your drawings and we said within the limits. 

Q. Can you find any entries in your log where Mr. Kenneth 


Smith did that? A. No, sir. ! 
* * * * : * 


Q. Have you the entries showing that Mr. Kenneth Smith was 


on the job? Do you know where they are? A, I never made the 
changes. I don't believe I ever wrote Mr. Kenneth Smith down in the 
diary as making the change from one subcontractor to the other. 
oe * a * ! 4 
163 Q. You mean you would have entered that Hale was on the job 
when Smith was on the job? A. A lot of times while Smith was on the 
job, Hale appeared on the job himself. : 

Q. Iam sure I don't quite understand this. You mean on your 
logbook you would enter that Hale did certain work on the job when it 
was actually being done by Smith? A, That is right; yes, sir. My 
knowledge, not knowing what the office had done in changing con- 
tractors, I would still assume and presume that the contract was being 
done under the same subcontract and which it eventually is until the 
final settlement comes, because Hale was the one who was responsible 
for the contract, signing the contract, and any negutiations in the 
office, I can't answer. 

Q. Then do I understand correctly that the office did not notify 
you that they had employed this Kenneth Smith to finish Hale's job? 

A. I believe Mr. Gunnell came out and told me at one time that he 
was getting some extra equipment and did not tell me to keep track of 


‘ep | 
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the time, or anything. So I still took it for granted of which he would 
naturally be expected to do, to hold Hale responsible for the fulfillment 
of his contract. 

Q. Is there a distinction on a construction job of this kind be- 

164 tween the excavating contract and the so-called fine grading? 
A. If it is so mentioned in the specifications. Sometimes in the 
‘specifications you will find where the subcontractor, excavating con- 
tractor, is to grade within 2/10ths of finish grade. 

* cd * x 

Q. Then sometimes there is a difference between fine grading 

and excavating? A. Fine grading is anything over the 2/10ths, if it 
is so specified in the specifications. 

* * * * * 

Q. Mr. Skidmore, will you tell me if this entry of March 15, 
1954, is in your handwriting?! A. Yes, sir. Everything in this book 
is in my handwriting. 

165 Q. Will you tell us what the entry with respect to Hale is for 
March 15,1954? A. One ‘dozer and one operator. 

Q. . Does the word Hale appear? A. H-a-l-e. 

Q. Is it your testimony--you tell us whether this is correct-- 
you don't know whether that was Hale or Smith? A, I don't know who 
| the equipment belonged to, whether it was Hale or Smith. I had no 

advice from the office that they had changed subcontractors. 

Q. Your entry says, "Hale, one 'dozer and"--- A, Yes, sir. 

What he was working on I couldn't tell you now. Evidently he was 
working on the grading. 

Q. Do you recognize the paper I hand you as Gunnell Construc- 
: tion statement? A. Yes, sir. 

Q. Will you tell me the last date on which there is any reference 

to back charge for Kemp P. Smith? 
? a : & * * . o 
166 Q. You find there a reference to each date on which Smith is 
supposed to have done work, don't you? A. Yes. 
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Q. Give us the last. A. They are all titled Kemp Smith under 
all these dates. : 
Q. You see it is dated 1953? A. Yes. 
Q. And the last date is May 26, 1953, isn't it? A. Yes. That 
is the last date on this. 


* * * * * 
167 Q. Then this entry, "Hale, one 'dozer and operator" could have 
been Mr. Hale, his people, himself? A. Could have been. 
* * x * * 
BY MR. LOOS: 


Q. Mr. Skidmore, you have been referring to certain of these 
buildings by letter designations. Do you know what the letter desig- 
nation for the gymnasium building was? A. I don't know if that had 
a letter or if it was designated "School Building". : 

Q. Would the gymnasium-- A, It was part of the school 
building. It-- 

Q. Would it be called Building A? A, That could be Building 
A. I would have to see the plans for those numbers. As I told your 

168 associate, the other attorney, that I have built a lot of other 
buildings since then that had numbers. 

MR. LOOS: I wonder if we could get it straight. 

THE COURT: Do you know, Mr. Ryan? Do you know what the 
gymnasium is known as? 

THE WITNESS: I think it is A. 

MR. LOOS: It is our information that it is Building A. 

THE COURT: Let's treat it as A unless somebody corrects it. 


Everybody seems to think that is it. If you find it contrary let us know. 
* * * * | * 





Q. Does your log book, or does your recollection, do you re- 
call when these buildings were submitted for final inspection? A. No; 
not the exact date, because we had several different punch lists on the 
building. When they made the final inspection of the building, that was 
held up pending the installation of the new floor, and all, which was about 


~ 


” 


om 
| 
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two weeks after my leaving Mr. Gunneli. I didn't stay right up until 
the day of the final inspection. 
Q. You were not there when the building was turned over to the 
District of Columbia? A. Not when they had their final and the build- 
169 ings were turned over. Had about a week or two weeks to go. 
Q. Did some other building superintendent take over from you? 
A. No. There wasn't enough work for any superintendent to take over. 
* * % * a 
176 BY MR. LOOS: 
Q. Mr. Skidmore, when did you leave the job? You testified 
a moment ago that you left. A. I would say the building was 99-9/10ths 
per cent ready for final inspection. 
Q. What date was it when you left? A. I couldn't tell you. 


* * * * * 
FURTHER REDIRECT EXAMINATION 
BY MR. RYAN: 


Q. Is this your writing, too? A. No, sir. 

Q. Will you go back to where your writing stops and maybe 
that will help you fix the date as to when you made your last entries. 
A. This is mine, right here. 

Q. That is your last writing? A. That is my writing, there. 

Q. June 1-- A, That is mine, right now, "For Anderson, one 


177 superintendent, one laborer and one truck." That was June 1, 
1954. 
* * * * * 
- Thereupon, 


ALBERT M. GUNNELL 
was called as 2 witness, and, being first duly sworn, was examined, 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. RYAN: : 
Q. State your name. A, Albert M. Gunnell. 


> » 
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Q. You are an officer of the Gunnell Construction Company? 
A. President. : 

Q. How long have you been engaged in any phases of the con- 
struction business? A, About 27 years. ! 

Q. During that 27 years, have you or your company been en- 

178 gaged in all types of construction? A. Yes. 

Q. Private, governmental and, practically speaking, every type? 
A. That is right. ! 

Q. Mr. Gunnell, your company was the prime contractor for 
the construction of the Industrial School for White Boys and Girls at 
Laurel, Maryland? A, Yes, sir. i 

Q. As an incident of that contract, you accepted a proposal 
from the R. E. Anderson Company and entered into a subcontract 
with it for the plumbing, heating and ventilation ? A. That is correct. 

Q. During the course of the construction of the project, Mr. 
Gunnell, did there come a time when it was brought to your attention 
the matter of water damage to the gymnasium ? A. Yes, sir. 

Q. Fix the date as best you can. When did it ; happen ? A, I 
think it was some time in April. 

Of what year? A. '53 or '54. 
Who called it to your attention? A. Mr. Franklin. 
Who is, or was, Mr. Franklin? A. He was an employee of 


Is he presently available? A. No; he is deceased. 
Q. What connection did Mr. Franklin have with the project ? 
A. He was an architect-engineer, as far as estimating, and also 


taking care of the job. | 
* * * x * 


180 * * * * ! * 
Q. When he called this matter to your attention, did you go 
personally to the job? A. No. I think it was about a p week later I 
went over. 
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Q. When you got there a week later, what did you find in so far 
as the gymnasium floor was concerned? A, I found the floor buckled 
in several places anywhere from five inches up to about 20 inches. 

Q. Iam going to have to ask you to keep your voice up, 

Was this matter taken up with the Anderson company? Was 
this matter of the damage to the gymnasium floor taken up with the 
Anderson company? A. Through my superintendent, Mr. Franklin. 

Q. I show you a letter dated April 8,1954. Did you receive that 

letter from the Anderson Company after this incident happened? A, I 
did, yes. 
MR. RYAN: May this be marked Defendant Gunnell Exhibit 


Number 6? 


(Defendant Gunnell Exhibit 6 was marked 
for identification. ) 


181 MR. RYAN: I would like to offer in evidence a letter of April 
, 8,1954, from R.E. Anderson, Inc., to Gunnell Construction Company. 
MR. LOOS: I am going to object to that. The grounds of my 
objection are that this is an effort to effect a compromise and should 
‘not be admissible. 
MR. RYAN: I am offering this as an admission from the 
_ Anderson Company to the Gunnell Construction Company, not an offer 
of compromise, but as to the very cause of the damage which they « 
Say a certain thing happened as a result of which this damage occurred. 
Iam not relying on the last paragraph of this. I am relying on 
the first two paragraphs. 
THE COURT: Before I look at it, can you stipulate as to the ‘ 
part you think proper or do you say the whole? r 
MR. LOOS: I consider this letter is entirely in the nature of an 
attempt to make a compromise. 
| MR. RYAN: My proposition is that we have endeavored to es- a 
tablish to the Court that the cause of this incident was a defective 
| valve; the urinal was stuck. | 
THE COURT: All the first paragraph says is that Mr. Skidmore 


> 
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reported that he locked the building, and we have that testimony, that 
someone flushed the urinal and the valve continued to run, the waste 
would not drain off the water due to a collection of trash or debris 
182 which had been thrown in the urinal stall by someone unknown. 

MR. RYAN: We tie back into their contract obligations. They 
were supposed to install this urinal and then under Section P-33 of 
their requirements, they were supposed to take it out of use immediately. 
In other words, once they made the connection they were to dis- 
connect so there would be no water to that urinal until the job was ready 
for final inspection. : 

THE COURT: WhatI am saying here is, they are just quoting 
what Mr. Skidmore, your representative, told them. They are polly- 
parroting what Mr. Skidmore told them. 

MR. RYAN: Don't they say "Our investigation reveals so-and-so" ? 

THE COURT: I didn't read it that way. It may be susceptible 
to that interpretation, Mr. Ryan. I believe it does read, as you sug- 
gest, that they made an investigation independent of Mr. Skidmore 
after Mr. Skidmore reported it. 

MR. RYAN: I submit it can't be an offer of compromise because 
this is the morning after the incident had occurred and nobody knew 
what the cost was even going to be at that time. : 

MR. LOOS: That is our point. We thought it was a slight item 
and this was an effort to try to resolve the dispute. | 

183 THE COURT: I think I will receive it. I don't think it is really 
a compromise. It was suggested how he might try to get rid of it. 
I think it is an admission your people did make an investigation and 
what they found. 


(Defendant Gunnell Exhibit No. 6 was 
received in evidence.) 


BY MR. RYAN: 
 Q. Mr. Gunnell-- 
THE COURT: I am not concluding that is what the contracts 
provide. 


96 
BY MR. RYAN: 

Q. Mr. Gunnell, following this damage did you through your 
employees remove the damaged floor from the gym? A. We did. 

Q. Have you kept records of the time devoted to that? A, Yes, 
sir. 
| Q. Spent by your men? A. Yes, sir. 

Q. Do you have those records available here? A, Yes. 
) Q. In addition to the time spent by your own men, did you have 
to purchase additional materials and supplies to replace the floor? 
A. That is correct. 

184 Q. From what company was that purchased? A, I think the 
majority of the material was purchased from Storm Flooring Company 
in New York, which we have a bill there. 

Q. Did you obtain an estimate from them before you placed the 
order? A. How is that? 
Q. Did you obtain an estimate from that company before you 
: placed the order? A. I did. 
Q. Was it acceptable, that estimate? A. As far as I could see, 
yes. 


Q. In accordance with what your knowledge, was the going 
rate for such things in the trade? A. Not only that but the type of 
floor we had to comply with the specifications. It has to be a certi- 


fied contractor to take care of that type of flooring. Just any run-of- 
the mill, you can not place an order with people of that type that would 


' be covering the specifications. 
* 


* 


BY MR. RYAN: 
Q. You have personally checked these records which you have 
brought here to court? A. Yes, sir. 
Q. And they are maintained under your supervision and control? 
A. They are done in the front office. I checked them over and, to the 
best of my knowledge, they are correct. 


Pm on 
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Q. You have here canceled checks and invoices showing what 
you paid the Storm company for the materials? A. Yes, sir. 
Q. And you have the daily cards or weekly cards of the em- 
ployees that were on the job? A. Yes, sir. : 


Q. And they are available for inspection by counsel and they 
reflect exactly what you paid in so far as nepromng the gym floor ? 
A, At that time, yes, sir. | 


THE COURT: Are you going to give us the two figures subject 


186 to their checking ? ! 


BY MR. RYAN: : 

Q. Will you tell us, Mr. Gunnell, what the labor cost, first of 
all, for removing the old floor, was? A. $5969. 50. 

Q. What was the cost of the new flooring? A. $8, 452.49. 

Q. Do you have a total of what it cost you to replace and repair 
the composition tile? A. $1741.00. | 

Q. And the painting? A, $191.88; expendable material, 
$435.79; use if truck, $960.00; telephone, $45. 21; fire insurance, 
$42.50. : 

Q. And the insurance on your labor? A. $771. 05. That gives 
you a total of $10, 156.93. 

Q. As your own costs? A. That is right. : 

Q. And $8, 452.49 for the Storm company? A. That is right. 
Q. Plus 10 per cent overhead, and ten per cent profit? A. That 


Q. Making a grand total of how much? A, $22, 517.40. 
* * * * * 
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188 * * * * * 
ALBERT M. GUNNELL 
DIRECT EXAMINATION (Resumed) 

BY MR. RYAN: 

Q. Just before lunch you had given us the component parts of 
a total claim of $22,517.40 for your costs for removing the old damaged 
gym floor and the replacement of a new gym floor, and such other re- 
pair and renovation as was incidental to that? A. That is correct. 

Q. Upon completion of that work, you submitted an itemized 
statement pertaining thereto to the Anderson Company, did you? 

189 A. Yes, sir. 
3 Q. I show you a copy, carbon of a letter dated July 23, 1954. 
Was that the letter which accompanied the statement to the Anderson 
Company? A. Yes, sir; signed by Donald Gunnell. 

Q. Who is Donald Gunnell? A. My son; vice-president of 
the company. 

MR. RYAN: May that be marked Defendant Gunnell Exhibit 
Number 7? I wish to offer in evidence a copy of the letter of July 23, 
1954 to R. E. Anderson Company submitting an itemized statement 
of the claim of $22,500 making up these damages. 

THE COURT: If there is no objection it will be received. 
(Defendant Gunnell Exhibit 7 was 
marked for identification and 
received in evidence. ) 

BY MR, RYAN: 

| Q. Mr. Gunnell, has anyone from the Anderson Company 
ever taken issue with you or disputed any of the items which are set 
forth as component parts of your bill? A. They have not. 

Q. Has any payment of any part of that bill ever been made to 
your company? A. No. | 

190 — Q. Do you have any personal knowledge yourself concerning 
the cause for this damage? A. What was reported to me from the 
superintendent. 


< 
2 - . Aa 
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Q. You have no personal knowledge yourself? A. No. 

Q. You were not at the job when it happened? A. No. 

Q. And you saw nothing physically happen to cause this inci- 
dent? A. No. : 

Q. Passing to the Ric-Wil installation by the Anderson Com- 
pany, the contract with the Anderson company obliged them personally 
to undertake to the same extent your contract with the government? 

A. That is right. 

MR, LOOS: I object to that. That is eating for a legal con- 
clusion. | 
MR. RYAN: May I have Plaintiff's Exhibit No. 2? 

BY MR. RYAN: : 

Q. In your contract with the Anderson company, it was agreed 
that "Whereas the contractor has entered into a contract, hereinafter 
called the principal contract, with the Government of the District of 
Columbia, hereinafter called the owner, to construct the Industrial 


191 Home School for White Boys and Girls Children near the D.C. 


Training School at Laurel, Maryland, known as Contract No. 17, 500; 

"Whereas the parties hereto have agreed that the subcontrac- 
tor shall, for and in the stead of the contractor, fulfill and perform 
such part of said principal contract as hereinafter set forth"-- 

That was part of your basic agreement with Anderson; is that 
right? A. Yes, sir. | 

Q. Pursuant to your principal contract with the Government, 
and taken over in your subcontract with Anderson, the obligation was 
for the complete installation of an underground a conduit 
system, was it not? A. Yes, complete. ! 

MR. LOOS: I should think the contract and the exhibit 1 and 2 
are written contracts and they speak for themselves. : 

THE COURT: He is asking what his understanfting of that con- 
tract was. 

Are you going to lead it up to what he did? 

MR. RYAN: Yes. 
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THE COURT: I think the contract does speak for itself. 

192 MR. RYAN: I was trying to obviate his other question, that 
this would call for a conclusion. 

BY MR. RYAN: 

Q. That contract was then let to the Anderson Company, was 
it? A. Yes, sir. 

Q. In its entirety? A. Correct; yes, sir. 

Q. And from the time of the letting of that contract, did your 
company, Gunnell Construction, maintaim any independent control, 
supervision or management over the method of performance by the 
Anderson Company? A. No. 

Q. As a part of that contract the Anderson Company was 
obliged to excavate its own trench for the Ric-Wil system, was it not? 
A. That is correct. 

Q. And provided no part of that excavating? A. No. 

Q. As a part of that contract, do you know whether or not any 
assistance was rendered, provided the Anderson Company by the 
manufacturers of the system? A. I think there is something in the 
specifications about that. I think that was carried out, as far as I 

193 know personally. 

Q. This Ric-Wil system is a patented sort of system, special 
system? A. I guess that is what it is, patented system. 

Q. At the same time, Mr. Gunnell, that you were letting that 
contract to Anderson, you had also let a contract to Harry A. Hale 
and Company for certain work? A. Yes. 

. Q. Who came on the job first from the standpoint of perfor- 
mance under their contract--Hale or Gunnell? A. Beg pardon? 
| Q. Hale or Anderson? A. Hale was the first man on the job. 

Q. Hale's contract required him to get the job site ready for 
other contractors? A. He was supposed to clear the site, back 
grading and cleaning as required by the specifications of the govern- 
ment contract. That was set out in his contract with me. 

Q. Was he still on the job, and, by "he", I mean was Hale 
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still on the job when Anderson came on the job for the purpose of 
starting Anderson's trenches for the Ric-Wil system? 

MR, JACKSON: You have not established he would know. He 

was in the office. 

194 THE COURT: Do you know Hale was on the jb when Anderson 
came? A. No, I don't think so. 

THE COURT: I don't know whether he doesn't think he knows. 

THE WITNESS: I knew that certain portions of the work had 

to be completed for Anderson and Company to be on the job. There 
was quite a time with Mr. Hale. He was supposed to complete the 
entire job or greater portion of it in sixty days, which was never done. 

THE COURT: We are getting away-- | 

MR. RYAN: Let me get back on the track, if may. 

BY MR. RYAN: : 

Q. Your contract was made with Harry A. Hale and Company 

on June 3, 1952, was it? A. That is correct. | 
Q. Do you identify the paper I have just now handed you as 
that contract? A. That is it; signed by Harry Hale and A. M. Gun- 
nell. | 

Q. This in turn is a subcontract for the clearing, grubbing and 
excavating, and so forth, as called for by your prime contract with 
the District.of Columbia, which is already in evidence in this case 
as Plaintiff Anderson Exhibit Number 1? A. That is correct. 

195 MR. RYAN: May this be marked Defendant Gunnell Exhibit 
Number 8? 

THE COURT: This is the contract between Gunnell and Hale? 

MR. RYAN: As Defendant Exhibit No. 8. : 

THE COURT: With no objection, it will be received. 
(Defendant Gunnell Exhibit No. 8 
was marked for identification and 
received in —_ 

BY MR. RYAN: 

Q. i lari that contract, Mr. Gunnel, you obtained, 
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did you, from Mr. Hale, a corporate surety bond in the sum of 


$45,600, executed by the U. S. Fidelity and Guaranty Co.? A. Yes, 
sir. 

Q. Is the paper which I now show you that bond? 

MR. JACKSON: We are not disputing that. 

THE COURT: There being no objection, Defendant Gunnell 
Exhibit No. 9 will be received. 

(Defendant Gunnell Exhibit No. 9 
was marked for identification and 
received in evidence. ) 

196 BY MR. RYAN: 

Q. Mr. Gunnell, as the job progressed, did Mr. Hale's com- 
pany, Harry A. Hale & Company, proceed to complete it in accordance 
with your contract? 

MR. JACKSON: Justa moment. This is the kind of objection 
I was about to make a moment ago. Mr. Gunnell was the man, so far 
as any evidence in this case, was the management of the company in 
the office, and there is no evidence that he was out on the job in such 
a manner he would have personal knowledge of the things about which 
he is now being interrogated. I think that must be established before 
a groundwork is laid. 

MR, RYAN: All right. 

BY MR. RYAN: 

Q. Did you visit the job yourself? A. I would say at least 
an average of twice a week. 

Q. And you visited it as president of the Gunnell Construction 
Company? A. Yes, sir. 

Q. And when you would visit the job would you personally go 
to all portions of the job then under subcontract or under prime con- 
tract, too? A. I did. 

Q. Did you spend time there to view and examine the opera- 
tions of your own help and of the subcontractors? A. Yes, sir. 

197 MR. JACKSON: Mr. Ryan is now leading his witness by the 
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most clear of leading questions. I object to it on that ground, 
THE COURT: Reframe your questions from here on out. 
BY MR. RYAN: | 
Q. Did there come a time when you determined, in visiting 
the job or when you had an opportunity to examine the compliance by 
Mr. Hale with his contract? A. I didn't hear you. | 
Q. As you visited the job did you have an opportunity to ex- 
amine whether or not Hale Company was complying? A. At the be- 
ginning of the job, yes; but I think it lasted about three or four weeks. 
That seemed to bog down to a point we weren't getting what was re- 
quired in his contract to comply with, my obligation to the Government. 

Q. What, if anything, did you do when you observed that situ- 
ation? | 

MR. JACKSON: I don't think we are ready for that question. 
He hasn't said what situation. | 

THE COURT: I think he said he wasn't ons what was re- 
quired. I think what he is going to do now is ide the specific 
trouble. 

MR. JACKSON: He said, what did he do. | 

198 BY MR. RYAN: ! 

Q. What, specifically, was Mr. Hale obliged to do that he was 
not doing? A. In awarding contracts to one of the subcontractors, 
we give them a progress schedule to follow. In my contract with the 
Hale company, they were supposed to keep themselves informed at 
all times, not so to be notified by the general construction company 
to carry out the contract. After the third week-- : 

MR. JACKSON: I object. What he was supposed to do is a 
pure conclusion. It is not a fact. He hasn't stated any facts that are 
material. 

THE COURT: It is a fact he had a progress schedule. Let's 
find out in what particular he did or did not. | 

BY MR. RYAN: 

Q. In what way did Mr. Hale not proceed? A, He was not 
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living up to the schedule as far as the time was concerned, or getting 
the proper equipment and taking care of the work as called for in our 
contract. We have a schedule to go by and we are supposed to keep 
it. Mr. Hale failed in that part of it. 

Q. When Mr. Hale failed to comply with that part of the con- 
tract, what, if anything, did you do in relation to Mr. Hale? 

199 MR. JACKSON: I am going to make this one more objection. 
If your Honor overrules it Iam through. I have made my objection. 
I want to make it clear. 

Mr. Ryan is obliged, if he is going to prove that Mr. Hale 
didn't keep up with the progress schedule, to establish a progress 
schedule, to introduce it in evidence, to show Mr. Gunnell's knowl- 
edge where and in what respect he didn't keep up with that progress 
schedule. 

Any further interrogation which leads to the mere conclusions 
of Mr. Gunnell as to whether the progress schedule was or was not 
met and reasons for it I would object to as conclusions. 

THE COURT: Was there a written schedule? 

THE WITNESS: It is a large sheet showing the progress of 
each item of the job. I do not have it with me. 

MR. RYAN: We do not have such a schedule with us. 

THE WITNESS: I can probably call the office and have one here 


if you want it. The Government has one. 

THE COURT: Does the Government have it here? 

MR. RYAN: The Government does not have it here. If Mr. 
Jackson wishes a progress schedule I ask leave of the Court for a 


reasonable adjournment to obtain a progress schedule. 
THE WITNESS: One was delivered to Mr. Hale at the time or 
200 a little after his contract was signed. 
THE COURT: Do you have it, Mr. Jackson? 
MR. JACKSON: We do not have it. I have never heard of it 
until this morning. 
THE COURT: Did Mr. Hale say he didn't get it? 
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MR. JACKSON: He said he never saw it. : 

THE COURT: How long will it take you to get it? 

THE WITNESS: I could call the office. | 

MR. RYAN: Is there somebody there to put their hand on it? 

THE WITNESS: I would have to call the office to see what they 
can do. : 

THE COURT: Can we recess for a few minutes and can he 
come back and deal with matters and come back, or is ie all tied in 


with that? 2 
* * * + * 
202 MR. RYAN: Iam advised by Mr. Gunnell he has called his 


office. They are making a search for it and if they can locate it 
promptly they will bring it right down here to Court. Also, Mr. Poore 
has called their office and they are making a search. 

* * * * * 

203 BY MR. RYAN: : 

Q. Mr. Gunnell, as part of the performance of your contract 
you were obliged and did render monthly statements to the District of 
Columbia setting forth the percentage of all of your contracts, whether 
they were prime or subcontracts, as they were completed? A. Yes, 
sir. | 

Q. Do you have with you in Court your office copies of those? 
A. Yes, sir. | 

Q. I hand you now a bound volume, or at least I won't call it 
a bound volume, a pamphlet or folder, the top paper of which is called 
"Contractor's Copy" and it is on a tissue, "Government of the District 
of Columbia, Engineering Department Monthly Request for Partial 
Payment", the top one of which is dated April 25, 1954, and ask you 
if those are your copies of the monthly requisitions pertaining to this 
contract through that date which are kept in the ordinary course of 
your business. A. Yes, sir. 

204 MR. RYAN: I would like to have this marked Gunnell Exhibit 
No. 11. 
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THE WITNESS: It may be some other papers in back of that. 
(Defendant Gunnell Exhibit No. 11 
was marked for identification. ) 

BY MR. RYAN: 

Q. Mr. Gunnell, having ‘in mind that your subcontract with 
Harry Hale, which is your Exhibit No. 8, was signed and executed on 
the 3rd of June, 1952, and that it obliged Harry Hale to clear, grub, 
excavate, fill and grade in accordance with the plot plans and specifi- 
cations, Sections 2 and 10, including Addendas 1 through 8, 8, work 
progress as follows: 

Approximately one-half the area to be occupied by buildings to 
be completed in 15 days and the other half 15 days thereafter, the 
balance of the work to be fully completed in 30 days, all of the above 
described work to be completed within 60 days. 

| I will ask you to refer to your first monthly requisition follow- 
ing June 3, 1952, and tell us what percentage of Mr. Hale's work had 
been completed-- 

* * * * * 

205 Q. The date of the requisition is what? A. From June 5 to 
July 25 of 1952. 
| Q. In that interval what percentage, in that period between 
June 5 and July 25, what percentage of Mr. Hale's work had he done? 


A. According to his report, five per cent. 
* *x * * * 


Q. So the date of this requisition is August 25, 1952? A. That 
206 is correct. 
Q. What percentage of Mr. Hale's contract had he completed 
then? A. 75 per cent. 
7 Q. What is the date of the next requisition? A. This is from 
July 26 to August 25. 
Q. I think you just gave us that one. A. From August 25 to 
July 25. 
: Q. August to July? Are you going backwards? A. I mean 
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September. 
Q. So this is a requisition to September 25, 1952? A. That 
is right. | 
Q. What percentage had Mr. Hale then ee A. 85 per 
cent. : 
Q. Take the next requisition. Do you have one for October 25, 
1952? A. This is from September 25 to October; 85 per cent. 
Q. So that no work was done between September and October? 
A. No. | 
Q. And his progress had stood at 85 per - completed? 
A. Yes, sir. : 
Q. And from July to August, there had been only 10 per cent 
progress; it had gone from 65 per cent to 75 per cent panleiant 
207 A. Yes, sir. 
Q. Are you aware that in that interval that sertatn of Mr. 
Hale's equipment was broken down and out of commission? A. Yes, 
sir. | 
* * os sal *, 
210 MR. JACKSON: Here is the claim I hold in my hand for back 
charges. It begins with April 24, 1953, and there is an item or two 
in February. I have just looked at a progress report dated February 
25, 1953, which shows that Mr. Hale's job is 100 per, cent complete. 
I submit that this is improper. 
THE COURT: As of what date? 
MR. JACKSON: As of the date when they start these back 


charges. 
THE COURT: What date is that? 
211 MR. JACKSON: There are a few small charges prior to-- 


THE WITNESS: You are looking at the wrong figure. It still 
says 85 per cent. 

MR. RYAN: Site clearing, 85 per cent. ! 

MR, JACKSON: Excavation and backfilling; isn't that his job? 

MR, RYAN: No. : 
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THE WITNESS: Site clearing is part of Mr. Hale's job, isn't 
it? It says so in the specifications and also in his contract. 

MR. JACKSON: The entire contract is not just site clearing, 
is it? 

THE WITNESS: For your information, this breakdown for the 
site clearing is $42,250, and for the excavating and backfilling is only 
4,700 yards. You are just reading the wrong figures. 
| * * * * 

212 BY MR. RYAN: 

Q. And thereafter, in the first part of 1953, did you make 
arrangements and contracts or agreements with other concerns to 
finish the site clearance? A. I rented equipment. 


Q. From whom did you rent the equipment? A. Kemp Smith 


and Whittington and Brown. It might be another one. I think it is 
two or three that I had rented equipment from. 

Q. Did you man that equipment with your own help or did you 
rent equipment plus operator? A. I rented equipment and operators. 

Q. In addition to renting equipment from Whittington and Brown 
and Kemp Smith did you also use some of your own equipment? A, I 
used my own equipment and my own labor. 

Q. In the use of this rental equipment and your own labor did 
you finally complete the portion of the contract which had been subbed 
out to Mr. Harry Hale? A. I did. 

| Q. At what cost or expense to your company? A. It is shown 

in those statements. 

| Q. Did you on or about February 23, 1955, forward a compos- 
213 ite statement to Harry A. Hale? A. I did. 

Q. Concerning the total back charges for completing his con- 
tract? A. I did. 

: Q. What is the sum total? 

* * * * : * 

THE WITNESS: February 23, 1955, rendered Hale Company 
back charges of $5971. 61. 








109 


BY MR. RYAN: 

Q. Mr. Gunnell, how much of that is reflected by the Kemp 
Smith account? A. Through April, 1953, it is $618. 31. 

Q. Do you have here a cancelled check or voucher showing 
payment, or an office record? A. I have office records here, bills 
from Kemp Smith. 

Q. Will you produce that? A. They are listed here as April 
24th and they have dates of 27, 28, 29 and 30, which i is a total of 
$365.40, and this other charge in here, truck, Gunnell, the difference 

214 between the two figures would be what our trucks and our own 
equipment and labor were. : 

Q. Do you have here, and I have asked you to _— now 
for me, a voucher or bill from Kemp Smith? A. I do, yes. 

Q. May I have it? 

MR. JACKSON: I have no objection to the genuineness of the 
bills. I have no objection to the genuineness of the checks. I submit 
that no sufficient groundwork has been laid, basis has been laid for 
the admission, since in each case, in the absence of any stipulations 
from Mr. Hale the particular work and the need for it must be identi- 
fied, must be described by somebody who knows what that work was 
and why it was necessary and the extent to which Mr. Hale was given 
an opportunity to know that it was being done and an opportunity to do 
the work. I submit no sufficient basis has been laid for the admission 
of those papers. 

MR. RYAN: I submit that the proof here-- 

THE COURT: This man was in default. According to the 
theory he had a right to move in. I don't know whether he was in 
default or not. At the present stage the mathematics indicate he was 
in default. Being in default, didn't he have a right to move in? 

MR. JACKSON: There is no mathematics that indicate he was 

215 in default. That is my objection to the conclusions. 

THE COURT: That isn't what I understand the testimony to be, 

Mr. Jackson. 
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MR. JACKSON: I know. I was leaving the argument as to the 
effect of that later. 

THE COURT: Iam not saying it is true and I don't have to at 
this juncture determine whether it is true or not. 

He did indicate that this work was to have been completed in 
sixty days. The mathematics of the case at this time show that it was 
not completed. Whether you are going to be able to refute that or not-- 

MR. JACKSON: There is no indication as to what respect it 
was incomplete. There is no indication that he informed Mr. Hale 
that it was necessary to call on anybody else to do any other work. 

THE COURT: Is there any requirement that on default the 
other party must be advised? I can't imagine that a contract would 
So require. It is by virtue of the contract that they operate. 

MR. JACKSON: I am not so sure there isn't a provision in it. 

THE COURT: I don't know. I have not seen it. 

| THE COURT: This contract says all the work described to be 
completed within sixty days. 
216 THE WITNESS: I think in paragraph 3 you will find he is sup- 
posed to keep himself informed of all the operations. 

MR. RYAN: Maybe I can clarify Mr. Jackson, if I might pur- 
sue this a little further. 

THE COURT: All right. 

BY MR. RYAN: 

Q. Mr. Gunnell, did you on or about November 4, 1952, re- 
éaive a letter from Harry A. Hale and Company purportedly or at 
least bearing a typed date November 3, 1953, telling you that the job 
site would ‘be finished by Mr. Hale on November 4, 1953? A. I be- 
lieve I read such a letter. 

Q. I show you such a letter and show you a receipt stamp by 
your company showing that that company, or purporting to show that 
that letter was received by your company November 1952. Did you 
receive such a letter in 1952? A. That is correct. 

Q. Pursuant to that letter, telling you that Mr. Hale had 
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finished and that the job site was ready, did you cause an investigation 
to be made to see if in fact Mr. Hale had completed the site clearing 
under his contract? A. He had not at that time. 

Q. Did you inspect that personally? A. I did; myself; yes. 

217 MR. RYAN: I would like for this letter to be identified. I 
would like this marked Defendant Gunnell next exhibit number and offer 
it in evidence. i 

THE COURT: Any objection? 

MR. JACKSO*™: No objection. 

THE COURT: It will be received. : 

(Defendant Gunnell Exhibit 12 was 
marked for identification and 
received in evidence. ) 

MR. RYAN: That is from Hale to Gunnell, dated November 3, 
1953, and stamped "Received" November 4, 1952. 

THE COURT: Is there any point in the received date being dif- 
ferent? : 

MR. RYAN: Yes, sir. Because November 4, 1952, was a date 
prior to the time that Mr. Gunnell then engaged some other subcontrac- 
tors to take over the remaining uncompleted balance of the Hale contract. 

BY MR. RYAN: : 

Q. Now, Mr. Gunnell, did Mr. Hale come back on the job to 
complete this at any time after this lapse came about? A. He came 
back on the job. At the time he received some contact from Contee. 

Q. By coming back to the job? A. He came back on another 

218 contract with the government, as a subcontractor. 

Q. At the same job site? A. Yes. ! 

Q. Did he perform any further services in connection with the 
completion of his subcontract with you, job site clearing? A. It was 
so closely tied together I don't know whether he was working on my 
contract or whether he was working with this other contract with the 
Government. He did do some work. I don't know what type of contract 
that was. I do know that at that time my contract was not completed. 
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Q. Was all of the work which was performed with the equip- 
ment of Kemp Smith and/or Whittington and Brown necessary-- A. No, 
I think there was another company. I can't recall the name of the 
company. I think it was the latter part, before the Government would 
accept. 
Q. W. L. Miller? A. Yes. 
Q. For cleanup work? A. Yes. 
Q. Was all of that work necessary to gain final acceptance of 

the site clearance by the Government? A. Yes, sir. 

e a a Bd bd 

220 | Q. So that so far as any of those requisitions which you were 
allowed, even prior to April 1954, the Government had still not finally 
accepted site clearance which had been provided under Mr. Hale's 
contract? A. That is right. 

MR. JACKSON: It has been perfectly clear this contract has 
been settled. That is part of the stipulation in this case. 

MR. RYAN: As late as April '54 is not my question. This 
contract was not accepted by the government until the following year. 

BY MR. RYAN: 

Q. Now, Mr. Gunnell, in addition to engaging this equipment 
you have testified to, did there come a time in the progress of the 
Anderson contract, some damages were sustained to the Ric-Wil sys- 
tem, which Anderson had under its control? A. Yes, sir. 

Q. How did that first come to your attention? A. I hada re- 
port from the field superintendent that there was some damage andI 
went out to take a look at it. 

Q. When you went out to take a look at it, were representatives 
of either the Hale company or Anderson company there with you? 

221. A. Not the first day. 


* * * * 


Q. She gave it to the Marshal and he gave it to me. What 


damage did you observe when you went out there by yourself? A. I 
found a portion of the loop of the Ric-Wil had been torn loose. That 
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looked as though it had either been hooked, either by. a front end loader 


z or ‘dozer. : 
~ 3 ) Q. You say you found this section of the loop | torn loose? 
». A.. Yes. 


> Q. By torn loose, what do you mean? A. The casing of the 
Ric-Wil was broken and smashed and dented toa point where it had 
to be repaired or removed. | 
Q. And can you fix where this section was in relation to the 
. ditch? Had the ditch been reopened? A. If I could take a look at the 
Ae ' plans and see the number of the building or the letter of the building 
I could pretty well locate it. 
Q. I didn't ask you in relation to a building where it was. I 
ol 222 asked you how far below tne surface of the ground it was and 
” whether or not that ditch had been reopened. A. The whole thing was 
removed. I would say it was only four inches from the lower portion 
of the Ric-Wil, around 12 or 13 inches in diameter. | 
THE COURT: You mean 8 inches were monet and 4 were 
il covered? 
> THE WITNESS: Yes. 
BY MR. RYAN: | 
Q. And it was to the 8 inches that was exposed that you saw 
this damage? A. Yes. : 
Q. Asa result of seeing that damage did you have any meet- 
ings or conferences with anybody from either Hale or the Anderson 


. company? A. I talked with the inspector, Mr. Mundy, on the job, 
and also Mr. Bayliss. I don't know whether it was at the job site or 
> | in his office, or by phone call, but it was a few days later or maybe 





a week later, there was a meeting held out at the job by the various 
inspectors and officers of the government there. | 
Q. And in addition to those inspectors and officers of the 
government, who else was in attendance? A. Myself; Mr. Franklin; 
Mr. Mundy; Mr. Bayliss; and also Mr. Nelson; and several other — 
223 lows; I can't recall all of them. 
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Q. Was anyone there from Anderson or Hale? A. I think it 
was. I can't recall which one was there. I know someone from the 
Anderson Company was there. A meeting was held after that at the 
District Building. 

Q. Following that meeting on the job site you also then had a 
meeting at the District Building? A. Yes, sir. 

Q. And that was held in the office of Mr. Hutson? A. Mr. 
Hutson. 

Q. He too is now deceased? A. Yes. 

Q. And Mr. Franklin, that you just talked about at other meet- 
ings is deceased? A. Yes. 

Q. At the meeting at the District Building? A. Mr. Tokosky 
is deceased. 

Q. In addition to him, Mr. Anderson's representative and 
Mr. Hale's; is that right? A. Mr. Poore and Mr. Hale were at that 
meeting and Mr. Bayliss and Mr. Hutson and Mr. Tokosky and my- 
self. I can't recall Mr. Franklin, when he was there. I know it was 
quite a few there. There was an attorney from the government there. 

224 Q. What was discussed at that meeting? A. They were try- 

ing to find out the extent of the damage. They wanted some exploratory 


work done so they could make some tests to see how much had to be 


removed, 

They wanted the whole entire line moved back up to the Adminis- 
tration Building, which was about eight or nine hundred feet. 

They had talked it over and thought they would uncover two or 
three hundred feet and find out what damage was there and try to make 
repairs. 

I think we had received a letter what we were supposed to do at that 
time and at a later date Anderson came and repaired the other section 
of the loop. I think it remained open quite some time until they finally 
made their complete test on the job. Then it was ordered to be re- 
covered. 

Q. Subsequent to that meeting at the District Building you 


o&,, = A 





115 | 
received a directive from the District, did you not? A. | Yes, sir. 


Q. And you in turn forwarded that directive to Anderson, he 
being the subcontractor who had installed the Ric-Wil. | 

I show you what was yesterday identified as Defendant Exhibit 
No. 1 andaskyouif you identify that exhibit as those letters, A. Yes, 
sir. | 

225 MR. RYAN: I would like to offer in evidence Defendant Gunnell 
Exhibit No. 1. 

5 3 ae 
THE COURT: Received. | 

(Defendant Gunnell Exhibit 1 was 

received in evidence. ) 

BY MR. RYAN: : 

Q. Mr. Gunnell, prior to this directive from the District to 
make this exploratory test of the damaged Ric-Wil section, you had 
submitted to the District, had you not, in writing, a letter advising 
them of the cost of the first section of repair? A. Yes, sir. 

Q. I show you now an office copy of a letter dated December 23, 
1953 to which is attached a copy of a letter of December 22, 1953, from 
the Anderson company and a bill from the Anderson company to your 
company covering the damages to the first section of the Ric-Wil. 

Did you send that letter and those enclosures to the District? 

A. Yes. ; 

(Defendant Gunnell Exhibit 13 was 

marked for identification. ) 

226 MR. JACKSON: I am not going to object to the admissibility of 
this document but there is a statement in this by Gunnell with respect 
to the cause of damage. I assume Your Honor will not take that as 
proof of anything. | 

THE COURT: You are not introducing that. subject to that you 
have no objection? 

MR. RYAN: It shows the first claim made against Gunnell by 
Anderson for repairing this first section and it ieee an effort on” 


- -~ 
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Gunnell's part to pass this on to the District, claiming, if anything, 
the District is liable, not us. 

THE COURT: I understand the only objection of Mr. Jackson 
is that it is conclusion as to cause, and that is not your purpose. 

MR. RYAN: Not at all. 

THE COURT: With that qualification, it will be received. 
(Defendant Gunnell Exhibit 13 was 
received in evidence. ) 

BY MR. RYAN: 

Q. Mr. Gunnell, did the District agree to pay the costs of 
those damages to the Ric-Wil? A. They did not. 

Q. Did you follow that up with a subsequent letter to them? 

227 I show you a purported copy of a letter dated January 11, 1954. 
A. Yes, sir. 

Q. And you identify this as an office copy of a letter so sent? 
A. Yes. 

MR, RYAN: Mark this as Gunnell Exhibit No. 14. 

(Defendant Gunnell Exhibit 14 was 
marked for identification. ) 

MR. JACKSON: There is a strong assertion in this as to the 
cause of damage. I observe that doesn't prove anything. 

THE COURT: You are not offering it for that purpose? 

MR. RYAN: No. 

THE COURT: I will receive it with that understanding. 
(Defendant Gunnell Exhibit 14 was 
received in evidence. ) 

BY MR. RYAN: 

Q. Now, Mr. Gunnell, following this exchange of correspond- 
ence between yourself and the District Director, you were next pro- 
vided with the directive, which is already in evidence; in other words, 
to go ahead under Clause 6 with inspection of this part of the job? 

228 A. Yes, sir. 
| Q. When that inspection was completed you received a bill 
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from Anderson and did you then submit again to the District the entire 
claim as it then presented itself in finality, after the complete repairs 
to the Ric-Wil, in writing? A. I did. 

Q. I show you an office copy of a letter dated September 23, 
1954, to which is attached a statement to the Director and a copy of 
the Anderson bill and a final copy showing your own charges--strike 
showing your own charges--incorporating the first damage and the 
second damage and showing a total of $6, 652. 41 as being claimed from 
the District for this damage? A. That is correct. _ 

MR. RYAN: May these documents be marked Gunnell Exhibit 
No. 15? | 

THE COURT: Any objection? 

MR. LOOS: No objection. 

MR. JACKSON: Same reservation. 

THE COURT: You understand that, Mr. Ryan? 

MR. RYAN: Yes. 

THE COURT: They will be received. | 

(Defendant Gunnell Exhibit 15 was 
marked for identification and 





received in evidence. ) 

* 999 THE COURT: What are you doing by this letter, attempting to 
show that you tried to put it on the District and they wouldn't take it? 

MR. RYAN: That is right. We don't feel that we should be 
holding the bag when they had another prime and some other people 
engaged in this. 

THE COURT: In other words, you exhausted your administra- 
tive remedy? 
aa MR. RYAN: Yes, sir. 
THE COURT: Seriously, is that the sole purpose of it? 
MR. RYAN: That was the sole purpose of these letters at that 
time. : 


THE COURT: Ali right. 
MR. RYAN: We eae we were being a collecting agency for 
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Anderson, or if not for Anderson, something else would have to happen 
some time and here it has. I don't thinkIneed to read these to Your 
Honor. 

THE COURT: What is the date of that letter? 

MR. RYAN: September 23, 1954, and it is submitting a final 
bill for just the Ric-Wil damages of $6652.41, and reiterating again all 
previous correspondence exchanged between the parties relating to 
that subject. 

Now I offer that in evidence. 

THE COURT: It is received. 

BY MR. RYAN: 

230 Q. Mr. Gunnell, in addition--strike that. 

Mr. Bayliss this morning brought the record here and indicated 
that this claim was denied by the District; is that correct? A. That 
is correct. 

Q. You have not recovered this sum or any other sum for the 
Ric-Wil damages from any of the other parties to this action or from 
any other subcontractor on your job? A. That is right. 

Q. Mr. Gunnell, I have now handed you a tissue drawing or 
tracing, --what do you call that? A. Tracing. 

Q. And it purports to be what? A. How's that? 

Q. Whatis it? A. It is a progress schedule showing the dif- 
ferent phases of work, time starting and time of the completion of the 
different phases of the work. 
| Q. Is it a progress schedule for the Industrial School job, the 
job we have here? A. Yes, sir. 

Q. Is that a document referred to in your contract with Harry 
A. Hale and Company? A. Yes, sir. 

231 Q. Under Section 3 thereof? A. Yes, sir. 

Q. Was Mr. Hale or his company provided with a copy of that 
progress schedule? A. Yes, sir. 
| Q. Did he comply with the progress schedule as shown-- 

A. He did not. 


~ * Fo) 
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| 

MR. JACKSON: I have been waiting a long time for Mr. Ryan 
to stop asking leading questions. Every single question he has asked 
calls for a yes or no answer in the last half hour, including “Was 
Mr. Hale supplied with a copy of this schedule”. : 

It seems to me he can ask questions that will indicate when, 
where and how, without asking a simple yes-or-no question. I object 
to it on that ground. ! 

THE COURT: Do not lead. : 

* * * * * 

Q. In what way did Mr. Hale fail to comply with the schedule 
thereon? A. He didn't furnish-- 


232 THE COURT: Keep your voice up. 


THE WITNESS: He did not furnish enough equipment or men to 
carry out this schedule. He was so informed and it came to a point 
that Mr. Hale was probably short of funds and he sublet it to someone 
else, and seemed not to have any control over that portion of it. 

I think it was only a couple of months Mr. Hale was on the job. 
From then on, I started to pick up the bills of Mr. Hale and trying to 
straighten the job out. That kept on for about a year. : We have records 
of the accounts we have settled. The first two checks I gave Mr. Hale, 
I think-- | 


* * * x & 
MR, RYAN: May I have this marked Gunnell Exhibit No. 16? 


Ps * * * x 
THE COURT: Received. 2 
(Defendant Gunnell Exhibit 16 was 
received in evidence. ) 
* * * ee | a 
233 Q. I show you what purports to be a carbon of a letter on the 
stationery of Harry A. Hale and Company, addressed to the U.S.F. & 
G., his surety on the bond, which is here, and ask you if that letter 
was delivered to your company. A. It was received by our company 
on September 3, 1954. | 
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* * % * 
(Defendant Gunnell Exhibit 17 was 
received in evidence. ) 
MR. RYAN: May I read it? 
THE COURT: Yes, sir. 
MR. RYAN: (Reading) 
| September 2, 1954 
U.S.F. & G., 
Calvert & Redwood Sts. , 
Baltimore 3, Maryland. 
Att: Claim Department. 
Dear Sirs: 

In the year of 1952 we entered into a contract with the 
Gunnell Construction Co., Tower Building, Washington, 5, 
D.C. to clear and excavate for the Boys and Girls School, 
Laurel, Maryland for the District of Columbia. 

This job continued on through 1952 and up to the middle 
of 1953 in which time the District of Columbia Highways Depart- 
ment advertised for bids on the paving of roads and parking area 
in which the Contee Sand & Gravel Co. of Laurel, Maryland were 
awarded the contract. | 

On the award of this contract, the Contee Sand & Gravel 
Co. called me in reference to moving the dirt for the roads and 
parking area, in which I agreed upon a price per cubic yard and 
we finished the grading for the roads and the site improvement 
for the boys and girls school about the same time. 

There was not any contracts involved between the 
Contee Sand & Gravel Co. and myself; as this was only a verbal 
agreement for which I have been paid in full from the Contee 
Sand & Gravel Co. 

During this operation there seems to have been some 
damage caused to a steam line running across and parallel with 
the roads. We operated our equipment across this steam line 
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in which we did not know that it had been installed. At the same 
time the Contee Sand & Gravel Co. was also operating concrete 
trucks across this area and there was also a sewer contractor 
working with heavy equipment across this same location. The 
situation now stands, as I have previously stated that I have 
been paid in full by the Contee Sand & Gravel Co. , that there is 
approximately $10, 000. 00 due me from the Gunnell Construc- 
tion Co. in which I have been informed that they cannot pay until 
this situation has been cleared up. 

(Ena of page 1) 

I did not have anything to do with the laying out or stak- 
ing or furnishing grades on any of this work, and the steam line 
in question does not show in the plans from which I worked by. 

I would appreciate if you would contact the Gunnell 
Construction Co. in reference to this situation. The District 
of Columbia Highways Department did all of the staking out and 
furnishing of grades for roads, and at one point they were com- 
pelled to move the road and raise the grade so that they could 
get over and above, and around the steam line which is in 


question. ! 
Very truly yours ; 
Harry A. Hale, | 
Contractor 
Copy - Gunnell Const Co. : 
* * * * * 


Q. Mr. Gunnell, the monthly requisitions which are prepared 


and sent to the District reflect certain percentages of work which are 
done as the job progresses? A. That is correct. | 


right. 
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Q. And in some instances reflect 100 per cent? A. Thatis 


Q. Does the certification that that portion of the work is 100 


per cent complete entitle you as the prime contractor to acceptance of 
that work by the Government? A. It does not. , 


* * 

BY MR. RYAN: 

Q. What steps still remain to be done by the prime contractor 
and subcontractors after certification of completion by the prime con- 
tractor to the Government? A. Is this on the requisitions or actually 
certification that is one hundred per cent complete? 

Q. On the requisitions... A. No; that might be my idea or it 
might be the inspector's idea. He may not have a chance to check 
everything on the job. It is a 10 per cent retainer to cover any differ- 
ential of completion of the work. 

Q. What is that 10 per cent retainer? A. That is protection 
for the government, things they might make a mistake on, or I might 
make a mistake. 

: Q. When is that retainage finally released and paid? A. At 
the completion of the job. 

I also might state this: If the job is progressed according to 
schedule the Government or the inspector can reduce your retainer to 

238. 9 per cent. It is up to the government what they want to do with 
it. If they feel you have not kept your agreement, your schedule, they 
still retain the 10 per cent of the progress of your work. If you have 
completed $500, 000 worth of work, there would be $50, 000 retained. 

Q. What final steps are taken after a requisition is submitted 


showing 100 per cent completion before the final acceptance is actually 
made by the District? A. We make a check to see that certain items 
in the different subcontracts are completed, try to keep it down toa 


minimum and then the government comes along with their inspectors. 
It might be 5 or maybe 10 or 20 of them. Some of the items may be 
left out completely and that is reported to our office on what we call 
a punch list--it could be a formal punch list or it could be an informal 
one. 
Q. As this job approached its conclusion, did the District 
follow that practice and make those inspections? A. Yes, sir. 
| Q. I show you Defendant's Exhibits Nos. 4 and 5 for identification 
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which have already been marked in this case, and ask you to tell us 
what those items are; what they are composed of. A. They are vari- 
our items showing, --such as mechanical, painting, cleaning, lighting 
239 fixtures. A lot of these things are marked "General"; general 

contractor's work and various subs on different portions of the work 
throughout the contract. That is May 1954. | 

Q. Exhibit 5 is on what date? A. July 13th. Some of these 
items on May 19th had been completed. : 

Q. What do you call these things that are attached to these 


letters? A. Punch lists; showing various items. : 
* * aK * ps 


THE COURT: And you want them entered as Defendant Gunnell 
Exhibits Nos. 4 and 5? 
MR. RYAN: Yes, Your Honor. I have not si ied 3 yet. 
240 THE COURT: If there is no objection, they will be received. 
(Defendant Gunnell Exhibits 4 and 


5 were received in evidence. ) 
* * * * * 
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291 MR. RYAN: Mr. Gunnell was still on the stand. 


THE COURT: AU right, sir. 
Thereupon, 


ALBERT M. GUNNELL, 
| having been previously duly sworn, resumed the witness stand and 
testified further as follows: 

aK * cs * ad 

292 BY MR. RYAN: 

Q. Mr. Gunnell, this document that I now show you is a copy of 
the statement which you prepared or had prepared and sent to the 
Anderson Company concerning the damages to the gymnasium floor. | 
A. That is correct, yes, sir. 

MR. RYAN: Let this be marked Defendants Exhibit No. 18. 


(Statement from Gunnell to R. E. 
Anderson Company, dated 7-30-54, was 
marked Gunnell Exhibit No. 18 for 
identification. ) 


MR. RYAN: I would like to offer that in evidence, if Your Honor 
please, and I will pass it up to Your Honor in view of what I want to 
‘Say about it at this point. 
| THE COURT: Suppose you make your statement, and I will ask 
_ counsel after that. . 
MR. RYAN: The statement is this, if Your Honor please: That 
during the recess, as the result of an examination of the records of 
the Gunnell Company by Mr. Loos and myself and Mr. Gunnell and his 
clerical help, we have agreed that the first item on that bill should be 
reduced to and should be computed at $4, 988.17. 
293 The second item will remain in that amount if proof supports 
_ the legality of it as a charge. In other words, if the work called for 
in that item was actually done, then that item remains as is. The 
book supports payment of that much. That will then reduce the in- 
_ surance, which is the next item, to $672.91. The Welfare Fund will 
remain $191.88. The expendable materials will remain at $435. 79. 
_ The Truck Usage will remain $960. Telephone will remain $45. 21. 
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Fire Insurance will remain $42.50. The Storm Flooring Company's 
account will remain $8, 452.49. The sub-total at this point will amount 
to $17,529.95. Ten percent overhead will be $1, 752.99. A new sub- 
total at this point will be $19, 282.94. Profit will amount to $1, 928. 29. 
The entire invoice will then total $21, 211. 23. 
MR. LOOS: What was that total? | 


MR. RYAN: $21, 211.23. | 
THE COURT: DoI understand from the statement made that 
there is no objection to its being recieved? 


MR. LOOS: No objection to its being received. 
* * * * | * 


294 BY MR. RYAN: 


295 rooms. 


Q. Now, Mr. Gunnell, with reference to your statement which 
is now your Exhibit No. 18, there is contained therein an item of 
$1, 741, which you have called replacement and repairs to composition 
tile, cleaning and painting, labor. A. That is right; yes, sir. 

Q. You examined this job after the damage had been occasioned ? 
A. A few days after the damage. | 

Q. Will you tell us what damage was occasioned to the asphalt 
tile section? A. The asphalt tile had gotten wet, and in removing 
some of the floor in there the other damage of the floor, carrying the 
materials in there, and things, and getting the tar and pitch in the gym- 
nasium, it caused damage to the other type of floors in the adjacent 

The entire area was covered with water, and required repairs 
to that section of the building. | 

* * * x * 

Q. And to what extent did that tile have to be removed or re- 
placed? A. Well, portions of that tile was damaged by water and 
began to come up, and we had to take those pieces out and replace 
them; and also to the base of the tile, rubber base around the rooms. 

Q. Would the charges which you have included come to the total 
of $1,741? A. That is correct; yes, sir. 
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Q. And that represents work which was necessary only? A. 
Only for that portion of the work, yes; the damaged part. 

Q. Now passing, Mr. Gunnell, to the contract of Harry A, Hale 

296 & Company, have you produced here your records and invoices, 
canceled checks, receipted bills, showing your payments? A, Yes, I 
have them here with me. These are the checks and the statements of 

the back charges. 

ae * Ed * sg 

297 MR. JACKSON: Is there any question that the bill for back 

_ charges that was rendered to us, February 23,1955, is the itemization 
of the back charges? And this is in relation to the objection, if Your 
Honor please. Is that the problem? 

MR. RYAN: No problem at all. 

MR. JACKSON: There is nothing in here in 1954. 

THE COURT: I think he said up to 1954. 

298 THE WITNESS: There is one bill in 1954. 

THE COURT: Do you know where it is? 

MR. JACKSON: There isn't anything in there for 1954. 

x 3 & * * 

MR. RYAN: I will suspend at this point going into these invoices 
and prove the physical damages, if I can. 

THE COURT: All right. 

BY MR. RYAN: 

Q. Mr. Gunnell, I show you a portfolio of photographs. Were 
these photographs the progress photographs called for under your 
contract? A. They were in our contract, to have silat is every 
month on the job. 

THE COURT: His contract with Hale ? 

MR. RYAN: With the District of Columbia. 

BY MR. RYAN: 


Q. Mr. Gunnell, to your knowledge, do those photographs por- 
tray the physical job as it existed on or about the dates that are stamped 
on the photographs? A. Yes. : 
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* * * * * 
BY MR. RYAN: | 

Q. For what purpose are these photographs taken, Mr. Gunnell? 
A. They are taken to show the progress for the work, and I think three 
or four of these photographs are turned over to the District for their 
records. We asked the photographer to give us one or two of each 
month that were taken of the job. 3 

Q. I will ask you if you have photographs there through the 
period of time that the Hale contract was in existence. A. We do. 

Q. Do you, sir? A, We do. 

Q. Will you show me those photographs ? A. We will start at 
the beginning of the work. That was June 5, 1952. : 


* * * * * 


* * * June 5, 1952. Then we have one on July 25, 1952. 


300 August 22, 1952. September 22, 1952. There are two pictures 


on September 22, different locations of the work. October 21, 1952. 
November 24,1952. December 22, 1952. : 
BY MR. RYAN: 

Q. Do all of these photographs which you have been identifying 
up until now reflect portions of the job site which were part of Mr. 
Hale's contract for site clearing? A. That is correct; yes, sir. 

Q. Continue. A. January 21, 1953. February 20, 1953. 
Another location of the work, February 20, 1953. ! 

% * * * * 

March 20, 1953. April 20, 1953. May 20, 1953. June 22, 1953. 
July 20, 1953. August 20, 1953. September 21, 1953. September 21, 
1953. September 21, 1953. September 21, 1953. September 21, 1953. 
September 21, 1953. September 21, 1953. September 21, 1953. 
September 21, 1953, September 21, 1953. October 20, 1953. November 
20, 1953. December 22, 1953. January 21, 1954. February 23, 1954. 
March 20, 1954. April 20, 1954. 

MR. RYAN: May this be marked as Gunnell Exhibit No. 19? 
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301 MR. JACKSON: Are you offering them in evidence? 
MR. RYAN: I wish to offer them in evidence. 
MR. JACKSON: No objection. 
THE COURT: Received. 


(Portfolio of progress photographs was 
marked Gunnell Exhibit No. 19 and re- 
ceived in evidence. ) 


BY MR. RYAN: 

Q. Mr. Gunnell, referring to Exhibit No. 19, will you indicate 
which of those are on what dates nearest the date of your October 25th 
requisition, are the photographs? A. Of '53? 

Q. '52. A. My requisitions are on the desk there. 

Q. Your requisition is dated October 25, 1952. A. Yes. 

MR. JACKSON: Which requisition ? 

THE WITNESS: This is October 21, 1952. 

BY MR. RYAN: 
Q. And that is photograph No. 14? A. That is right. 
Q. Now, referring to that photograph, Mr. Gunnell, does that 
accurately reflect the condition of the job site clearance? A. Yes, sir. 
302 MR. JACKSON: Just a moment. I object to that and move the 
answer be stricken. The picture shows what it shows. 

THE COURT: I think in relation to the date-- 

MR. RYAN: As of that date. 

MR. JACKSON: There is no reason why he should know. He has 
not indicated that he knew personally. 

THE COURT: I think he said he did. 

THE WITNESS: I know. 

THE COURT: Yes, I think he did say so. Is that a fact, Mr. 
Gunnell? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

BY MR. RYAN: 
Q. Mr. Gunnell, do you have a photograph also for any period 
_ of time closely approximate to November 22,1952? A. The 24th, 1952. 
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Q. November 24, 1952? A. Yes, sir. 

Q. And what photograph number is that, sir? A. 18. 

Q. I will ask you if that also reflects the extent to which the site 
clearance had proceeded as of that date, to your knowledge. A, It 
does; yes, sir. I 

Q. Iwill refer to some of the earlier photographs. Do some 

303 of those photographs show the equipment which was being used 
by Mr. Hale on this project? A. August 22, 1952. : 

Q. That is photograph number what? A. 6. It shows the type. 

Q. Do any of the other photographs also show his equipment or 
the equipment used by him? A. May, July 25, 1952. 

Q. And that is photograph number what, sir? A. That's 5. 
Photograph No. 1 shows the original condition of the ground. 

Q. But no equipment? A, No. | 

THE COURT: For my information, will you tell me what 18 
shows? Was that a requisition? Was that tied into a requisition? 

THE WITNESS: All these photographs tie in with the requisitions, 
showing the day we take these photographs, and we send them along 
with the requisition to the District, copies of all of those. 

MR. RYAN: The Court has asked why I used 18, or a November 
date, and I did that because, you will recall, that we offered in evi- 
dence a letter from Mr. Hale of November 2, 1953, so dated, but 
received November 2, 1952, in which he claims he ss finished, 
completed. That was our exhibit No. 17. 

304 THE COURT: That is from Hale Company stating that they had 
completed ? 

MR. RYAN: Completed. : 

* * * + * 

306 Q. What period of time was it when you engaged the services 
of others to perform? A. Some in April. 

Q. What year? A. Of 1953. That's charges f from Kent Smith. 
That ran through to May the 26th. 
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307 Q. Of 1953? A. Yes, I think it was. That's right; yes, sir. 

Q. What was the total amount of charges of Kent Smith? A. The 
grand total of that was $1, 462.90. 

Q. In addition to Kent Smith, did you use the services of others? 
A. Whittington & Brown. 

| Q. For what period of time? A, That is February 6, 1953. It 
looks like it ended in February in all their billing. 

THE COURT: I do not understand that. From February 6 to 
what date ? 

THE WITNESS: The bill in '53, February 6 through February. 

It looks like all these billings are through February that year. Yes, 
from the 6th of February to the 27th of February. 

MR. JACKSON: We might save a good deal of time here. I have 
in my hand something that Mr. Ryan and I worked with at pretrial. It 
shows all these dates that Mr. Gunnell is referring to now. He is not 

_ referring to anything else. Why don't we admit in evidence for the 
_ purpose of their claim of what they did the bill dated February 23, 1955, 
itemizing these things, with all the dates in it? 
308 MR. RYAN: I will be very happy to do that. 
MR. JACKSON: Well, good. Offer it, and then we can discuss it. 
BY MR. RYAN: 

Q. Mr. Gunnell, I show you a statement dated February 23, 1955, 
addressed to Harry A, Hale & Company. Is this the completed state- 
ment as prepared by your company and submitted to Harry A. Hale 
reflecting the back charges which you are claiming in this action 
against him? A. Yes, itis. 

MR. RYAN: May this be marked Defendants Exhibit 22 for 
Gunnell, and I would like to offer it in evidence. 

THE COURT: I understand there is no objection. 

MR. JACKSON: I have no objection to its admissibility as the 
statement of the claim of Gunnell, and I have no reason to doubt that 
payments were made to Kent Smith, Whittington & Brown, and W. L. 
Miller as therein set forth on the dates indicated. I do not stipulate 


& 


-~ le 
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that it was part of Mr. Hale's job, and I do not stipulate, of course, 


that it is recoverable against him in any way. We will get to that a 
little later. ! 
THE COURT: You understand that sienieiels 
MR. RYAN: Yes, Your Honor. That is the same qualification I 
have been getting up and down the line, I think. : 
309 THE COURT: All right. Proceed. 


(Statement from Gunnell to Hale, dated 
February 23,1955, was marked Gunnell 
Exhibit 22, and received in evidence. ) 


BY MR. RYAN: | 

Q. Mr. Gunnell, have you received any payments of the charges 
amounting to $5,971.61, as reflected on Exhibit 22, from Harry A. 
Hale & Company?A. I have not. ! 

Q. Have you received any payment either by cash or credit by 
way of a back charge against any other subcontractor for this claim? 
A. I have not. | 

Q. Did you receive any additional allowance from the District of 
Columbia under your contract for the charges? A. I have not. 

Q. Mr. Gunnell, I am showing you now what has already been 
marked as Gunnell Exhibit No. 2 for identification, which purports to 
be a series of documents, and an accompanying letter to the District 
of Columbia. Did you forward those documents or copies of those 
documents and the letter to the District? A. We did, yes, sir. 

cd * ae x 
* * * : * 

MR. RYAN: No. 2. I would like to make the on that 
when it was identified the other day the top page wae over this way 
and the identification is now on the second page. It might be better 
to remark it and show it-on the outside page. : 


(Gunnell Exhibit No. 2 was received in - 
evidence. ) : 


MR. RYAN: I would like to also offer at this time our Exhibit 
No. 3 which was identified the other day, a letter of April 14, 1954, 
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from Mr. Givotovsky to Gunnell. 
MR. LOOS: I have no objection to that. 
THE COURT: That is 4? 
MR. RYAN: That is No. 3. 
THE COURT: Received. 


(Gunnell Exhibit No. 3 was 
received in evidence. ) 


MR. RYAN: I would also like to offer in evidence Defendants 
Exhibit No. 11. It was identified yesterday as being the monthly 
requisitions. 

THE COURT: Received. 

MR. JACKSON: I can't object. He has read from it now. It has 

311 already been read into evidence, so I will not object to it, and 

will refer to it later. 

THE COURT: Received. 


(Gunnell Exhibit No. 11 was 
received in evidence. ) 


* e * * * 
CROSS EXAMINATION 
BY MR. LOOS: 
* * * * * 


Q. Would you tell us who supplied the subcontract form which 
Anderson signed with you for the plumbing, heating and ventilating 
_ subcontract? 
* * * * * 
Q. It was a prepared form, was it not? A. Yes, sir; by our 
| company. 
* * * a 5 
Q. You testified, I believe, that Mr. Franklin notified you of 
_ the damage to the -- what was it, the damage to the floor? Mr. 
312 Franklin, was he the supervisor? A. He was general superin- 
_ tendent and manager. 
Q. What was his job in relation to Mr. Skidmore? I understood 
_ that Mr. Skidmore-- A, He gave instructions to Mr. Skidmore. Mr. 
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Skidmore was the superintendent of the job. Mr. Franklin handled 
several jobs at the office. 
Q. Is Mr. Franklin still in your employ? A. No, he is deceased. 
* * * * | * 
Q. There came atime, did there not, when you terminated the 
employment of Mr. Skidmore? A. Did what? | 
Q. When you terminated Mr. Skidmore's employment? Do you 
recall when you terminated his employment on that job? A, I think it 
was in '54, I believe. i 
Q. Was the building completed when you terminated his employ- 
ment? A. Was it completed? 
Q. Yes. A. I would say so, yes. 
* * * 6 
e * x : * 
Q. Mr. Gunnell, you may recall that you answered some time 
ago some interrogatories which were propounded to you by Robert E. 
Anderson Company. One of those questions was: : 
"Give the names and addresses of all subcontractors 


who were present on the Children's Center job during the 
month of March and April." ! 


That was question No. 5. 

THE COURT: What year was that? : 

MR. LOOS: That was during the months of March and April. 
From the previous questions we were talking about March and April, 
1954. | 

THE COURT: Thank you. | 

BY MR. LOOS: 

Q. ‘You answered question No. 5, and among the ones that you 
listed was the U.S. Window Cleaning Company. A, Yes, sir. 

Q. Would you tell us what was the U.S. Window Cleaning Com- 
pany doing? Do you recall what they were doing on the job then? 

A. Well, they were cleaning the windows, some hardware and fixtures, 
and things of that type. ! 


* 
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Q. Were they cleaning plumbing fixtures? A, Probably did. I 
don't know. 
THE COURT: Probably not or probably? 
THE WITNESS: I know there was a lot of cleaning had to be 


done. They were taking care of us. 
* * * * * 


Q. Isn't the window cleaning and cleaning of fixtures, isn't that 
one of the last things that has to be done on the building before it is 
turned over? A. It should be. 

* * * x K 

Q. Do you also recall what date, the exact date, when the build- 
ing was turned over to the District of Columbia and accepted by the 
District of Columbia? 

THE COURT: Which building are you talking about, please, sir ? 

MR. LOOS: Let me Say the entire project. 


316 THE COURT: All right. 


THE WITNESS: I think the final inspection was sometime in 

June or July, '54, I believe. 
BY MR. LOOS: 

Q. Let me see if I can refresh your recollection, if I can call 

your attention to answer No. 25. You stated: 
. "Work accepted subject to completion of deficiency items 
“June 17, 1954." 
A. I guess that's correct. Correct; yes, sir. It shows the percentage 
there, 98 percent. 

Q. Let me show you that again, that 98 percent. Your answer 
shows here "98 percent as of March 25, 1954. Work accepted subject 
to completion of deficiency items June 17,1954." A. Yes. 

Q. So the date at which the building was actually turned over to 
the District of Columbia and accepted by them was on the 17th of 


June, I take it? 


MR. RYAN: If Your Honor please, I think that is argumentative. 


, & 
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THE WITNESS: I wouldn't know whether it was the 17th of June 
or whether it was the 17th of July. They must have had an inspection 
on that date, the 17th of June. : 
BY MR. LOOS: 
Q. What did you mean "work accepted subject to completion of 
317 deficiency?" A. To answer your question, you wanted to find 
out -- I said 98 percent, according to our record. : 
Q. The question which was asked was: | 
"Do the records show when defendants completed their 
portion of the contract on the Children's Center job at Laurel, 
Maryland, and if so, please give date." ! 
You said, "Yes." : 
"98 percent as of March 25, 1954. Work accepted subject 
to completion of deficiency items June 17, 1954. " 
A. That shows in our requisition exactly what portion of the work was 


completed, as far as the requisition went to the Government. Now 


what portion of these items, I wouldn't know. 
* * * * * 
318 * * | * * | * 

MR. LOOS: I understand that is what the question asks. My 
questioning here is that I am trying to have the date fixed when the 
final acceptance was made of this project. 

THE COURT: You mean by the District of Columbia of the 
Gunnell project as a whole ? 

MR. LOOS: Yes. Our information is June 17. I am asking if 
he can remember that. Mr. Bailless testified that it was in June. 

But we do not have the exact date. I was trying to fix it. 

THE WITNESS: The record shows June 17 was the day they had 
the inspection, and I wouldn't know whether they accepted it or not. 

THE COURT: So'l get it straight, he and you are both indicating — 
June 17 that the Gunnell project as a whole, in so far as the District 


of Columbia is concerned, was inspected. 
* + 
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x * * * we 


Q. I want to call your attention to the item here "10 percent , 

overhead." What does overhead include? A, Well, the overhead | 
includes some general expenses, as far as office work, something of 
that type. 

Q. What about the telephone and fire insurance, aren't those 
ordinary overhead items? A. Not necessarily, no, because we have 
certain overhead in this particular job. Why, this action over there 
cost additional money. You know, in my office you find telephone bills 
for $180. That hasn't anything to do with the job. That was $178 on 
telephone on that particular job. | 

Q. How about fire insurance? A. The extension of the time of 
the job. 

Q. Is it your testimony that it was necessary for you to get 
more fire insurance because the job was about completed and then the 

damage made it last longer? A, Yes. 

Q. Extended. 

Now I alsocallyour attention to the first item. When I was 
examining your books I discovered that there was time which was 
charged to watchmen, and you charged the entire amount to this 

damage? A. By the job being extended because of the damage. I 

wouldn't have had to have a watchman if this thing hadn't happened. 
7 Q. In other words, it was ready to be turned over, and you 

had to have the watchman on the job solely because of this damage, 
and that is your testimony? A. Yes. 

x * * * * 

323 Q. Mr. Gunnell, I believe the last requisition, Exhibit 11, 
324 is April 25, 1954. Was that the last requisition which was made? 
A, Lassume it was. A certain percentage of completion of the job. 


There was no more requisition made until the final payment. 
* * * * 
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CROSS EXAMINATION 
BY MR. JACKSON: ! 

Q. Mr. Gunnell, did you receive a subpoena over the week end, 
sir? A. Yes, sir. | 

Q. Did it require you to produce any written communication to 
Mr. Hale during February to July of 1953 with respect to any delay in 
his job? A. I have all the records here with me. : 

aK * x * | * 

325 * * *.. * : * 

Q. Is it true, sir, that prior to the employment of Whittington 
& Brown of a bulldozer on February 13, 1953, you did not write to Mr. 
Hale, in accordance with Section 4 of the contract? A. Section 4? 

Q. I think it is Section 4, sir. 7 

I will direct your attention to the language of Section 4. MaylI 
be permitted to read this to him ? 

THE COURT: Yes. 

MR. JACKSON: (reading) | 

"Time is the essence of this Contract. The contractor 
and/or the owner will sustain monetary damages if the whole 
project or any part thereof be delayed through the failure of the 

Subcontractor to perform any part of the whole of this Contract 

in accordance with the Contractor's Contract with the Owner 

and the Contractor's directions and progress schedule. In case 
of such failure by the Subcontractor, the Contractor may, upon 
written notice to the Subcontractor, take any steps the Con- 

326 tractor deems advisable to promptly secure necessary labor, 
material, equipment, et cetera, by Contract or otherwise, and 
take full possession of any or all materials." : 

Was there any written notice given to Mr. Hale of your intent 
to hire bulldozer equipment from Whittington & Brown on or prior to 
February 13, 1953? A. In writing, you are speaking of? 

Q. In writing, sir. A. To my knowledge, I don't know. 

* * *x * | * 
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Q. Is it true that no written notice was sent to Mr. Hale, as far 
as youknow? A. That's correct. 
327 Q. With respect to any of the items included in the Whittington & 
Brown, Inc., charges in February of 1953? A. I would say so. 
Q. That is true? Your answer is that is true? A. Yes, to my 
_ knowledge. 
Q. To your knowledge. 
Now isn't that also true with respect to the items in April of 
' 1953, charged as having been paid to Kent P. Smith? A. Yes, sir. 
Q. And also true with respect to the items in May of 1953, the 
- items charged to Kent P. Smith? A. Yes, sir. 
Q. And also the item of clean-up work, W. L. Miller? A. Yes, 
sir. 
Q. Now, Mr. Gunnell, Gunnell Exhibit No. 16 is or purports to 
be a progress schedule. Do you know when this progress schedule was 
made up? A, It was made up at the beginning of the job. 


* * * xx * 
328 x * * * * 

Q. Do you personally know that a copy of it was given to Mr. 
Hale? A. Yes, sir. 

Q. When? A. At the signing of the contract. After his signing 
the contract and furnishing the bond. 

Q. Did you personally-- A. A complete set of plans, specifi- 
cations, and a progress schedule. 

Q. Do you have a personal recollection of handing Mr. Hale a 
copy? A. I was the one that handled the contract with Mr. Hale, 
myself. 

* * * * * 

329 * * * * * 

Q. Now, Mr. Gunnell; your progress schedule shows that the 
excavation, clearing, filling and grading part of this job was to begin 
at the end of the first week in June, is that correct? A. That is 
correct; yes, sir. 
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Q. And continued to the end of the second week in September ? 
A. Yes, sir. ! 

Q. And there is a skip, isn't there? A, yes, sir. 

Q. And it is to begin again on December 15? A. Yes, sir. 

Q. To continue through the end of January? A. Yes, sir. 

Q. Then it skips all the way over to September of 1953 and 
includes the entire month of September, 1953? A, cae is correct; 
yes, sir. : 

Q. Thatis correct. Then it was not correct that 100 percent of 
this excavation and site clearance work was to be done in 60 days, 
according to your progress schedule, is it? ! 

MR. RYAN: I object to that, if Your Honor please. The contract 

330 speaks for itself. The contract requires the full completion 
within 60 days. | 

MR. JACKSON: And I refer to Section 4 of the contract again, 
which modifies that, and also there may be a waiver. But it also 
modifies that by indicating that the work is to be done in Section 4 
"in accordance with the Contractor's Contract with the Owner and 
the Contractor's directions and progress schedule. " 

BY MR. JACKSON: | 

Q. I would like to ask, if I may, the question tnt I asked a 
moment ago. 

THE COURT: You may. 

MR. JACKSON: I will repeat it. 

BY MR. JACKSON: 

Q. According to the progress schedule which you gave Mr. Hale 
when you began his job, his work was not to be 100 percent complete 
at the end of 60 days, was it? A. He started the work. According to 
this progress schedule here, this calls for excavating, clearing, 
filling and grading. Some of this work is broken down into our own 
work. 3 

Q. That is right. A. For the general excavating, such as 
footings. 
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Q. Let me get this straight. Some of the work of excavating 
you were todo? A. The hand work, yes. 

331 Q. That is the digging of the footings for the buildings? A, That 
is correct, yes. 

Q. Were there any basements to be dug in any of these buildings ? 
A. Basements? 

Q. Yes. A. Machinery room, yes. 

Q. And that was not part of Mr. Hale's job or contract, was it? 
A. According to his contract he was to do some excavating in there. 

' I knew we had to do the footing work. 

Q. We have got it clear, have we, that Mr. Hale's contract work - 
did not include doing excavating for the footings of the buildings? That 

is clear, isn't it? A. Yes. 

Q. As a matter of fact, is it not true that Mr. Hale's contract 
was to do the grading as shown on the document which is marked Hale 

_ Exhibit for identification No. 1 in accordance with the contour lines 
- shown on that blueprint? A. Yes, sir. 
Q. Now the contour lines shown on this blueprint run through 
the area which is shown as designated for the buildings, do they not? 
| A. Yes, sir. | 
332 Q. So that if there was any excavation within the lines shown as 
the footings of the building, that was not excavation which Mr. Hale 
was required to do? A. No. These were cut down to the floor level. 
This whole ground. The entire area. 65 acres of it. 

Q. Now Mr. Gunnell, if you will refer to Gunnell Exhibit No. 19 
for a moment, picture No. 1, taken June 5, 1952, it fairly represents 
the kind of conditions that were on this site at the time Mr. Hale began 
the site clearance? A, At that location; yes, sir. 

Q. Do you know what location that is? A. I think that's south 
of the building A, I believe. It is just one section. 

Q. Yes, sir. 

On June 25, 1952, Mr. Hale's equipment is exhibited as on the 
job and working? A. That is right. 
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Q. Thatis correct. A. Also in August. ! 

Q. On August 22, 1952, the photograph shows Mr. Hale's 
equipment on the job and working, doesn't it? A, Yes, sir. 

Q. In picture No. 9, dated September 22, 1952, we see work in 
progress on one of the buildings at the very beginning of it, do we not ? 

333 * * * x * 

Q. Now the piles of dirt which you see there are piles of dirt 
which have been hand-excavated, have they not? A. Yes, sir. 

Q. By your own people? A. Yes, sir. | 

Q. Another picture, which is No. 11, shows where the site 
clearance work has been done in the foreground of the picture, doesn't 
it? A. It shows a portion of it; yes, sir. | 

Q. And it shows men at work in the building?’ A. Yes, sir. 

Q. That was taken in September, 1952. In October of 1952 there 
is a picture of a building which has reached what, about the first floor 
joists? A. That is one of the buildings; yes, sir. ; 

Q. And the brickwork is up and in progress right there, isn't it? 
A. Right. | 

Q. I show you a picture showing date November 24,1952, and ask 
you if that fairly represents the job with the buildings, the construction 
of the buildings in progress in November of 1952? A, It does. 

334 Q. Can you tell us in any respect in which any of the site 
clearance work was at that time delayed, the construction of any of 
the buildings? A. Yes, sir; it did. 

Q. It delayed the construction of any of the bullaings ? A. Some 
of the buildings, yes. 

Q. What buildings? A, Well, I can't remember the letters of 
the buildings. I think it was A. If I had that sheet I probably could 
show you. | 

Buildings A, DandE. If I remember, it may be B too. 

Q. I am talking about November, 1952. A. That's what I am 
giving, the location of the buildings. 
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Q. In November of 1952 in what respect did anything having to 

_do with the site clearance delay the construction of the buildings you 
have named? A. Delay the work? 

Q. Yes. A. To the extent it cost us a lot of trouble to get in 
our equipment there, not being completed. It cost us money. We had 
to spend money to take care of those things. The drainage, and all that, 
that Mr. Hale was supposed to do. It wasn't drained at all. 

335 Q. Iam going to ask you to be specific, sir. Let us take 
building A. A, Is this here? 

Q. Is in the center of the project? A. Yes. 

Q. Now can you exhibit to the Court in any respect a place where 
the building -- I am referring to the photograph November 24, 1952 -- 

_ where there is any indication that you cannot get any equipment into 
that job? A. We got equipment in. It cost us a lot of money to get it 
in there because drainage wasn't cut. 

Q. You have not back charged Mr. Hale for any of that, have 
you? A, Back charged? Only by the actual money I spent. 

Q. Well, you have not back charged Mr. Hale for that, have 
you? A. For the drainage? 

Q. Yes. A. What portion do you want? 

Q. You are talking about delaying, extra cost of the failure of 
the site clearance project. A. I back charged Mr. Hale for all the 
equipment I rented there that pertained to his work. 

Q. I showed you a picture of November 1952, Mr. Gunnell. 

336 There isn't any charge on your statement for November of 1952? 

A. That's correct. 

Q. It is true, then, that you have not back charged Mr. Hale for 

- any cost of getting equipment into the job in November of 1952? A, I 
have not, no. 

Q. Then you have never notified Mr. Hale at any time that any 
such costs were incurred as a result of any delay in his work? A. I 
talked to Mr. Hale in my office a good number of times, and by Mr. 
Hale wasn't in a position to pay his bill-- 





| 
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Q. I didn't ask you that, sir. A. If you want to know why I 
haven't charged-- 

Q. Iam asking you whether at any time you made any demand 
upon Mr. Hale for the payment of any. costs incurred in November of 
1952 resulting from his failure to perform site clearance work. 

A. Not at that time. I told him it had not been completed, but as far 
as giving him a bill, I have not. I did not at that time. 

Q. Asa matter of fact, you have never submitted a bill to Mr. 
Hale for any work done or costs incurred in November or up to 
November 1952, is that correct, sir? A. I have not. 

337 THE COURT: Ido not understand you. You said, Mr. Jackson, 
at one time not, and now you say at no time. Now which is the fact, sir. 

THE WITNESS: I am speaking of it from June and up until 
November 1952. That's what I thought his questioning was. 

THE COURT: I thought he did too. And you said you didn't do it 
in November. But then you added to that not at that time. Did you at 
any time subsequent thereto bill for that period? 

Is that your question, sir? 

MR. JACKSON: Yes, sir. 

THE WITNESS: No, I have not. : 

THE COURT: All right. i 

BY MR. JACKSON: 

Q. What makes you know that these costs were incurred up to 
November 1952? A. Well, if we had the drainage in there we wouldn't 
have had trouble with water and the other things in the place, getting 
equipment in there, such as trucks pouring concrete, brick trucks, 
and things of that type. ! 

Q. Did trucks pouring concrete up to November of 1952 move to 
building A? A. Probably a portion. I wouldn't know. 

Q. Then, as a matter of fact, what you said as to what makes 

338 you know is not true? A. Only these pictures here show that. 


I can't remember each building or each portion of the building. 
* * * * * 
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Q. Mr. Gunnell, will you take a look at picture No. 21, taken 


December 22,1952? Do you find evidence in that picture that there 
have been heavy rains? A, Yes, sir. 
339 Q. Will you take a look at picture No. 25, January 21, 1953, 
and tell us if you find evidence in there that the soil is moist and wet, 
water standing on the site? A. It shows there. 
THE COURT: What was that first photo? 25 and what? 
MR. JACKSON: This is 25, taken January 21, 1953. 
THE COURT: I thought you said something about November. 
MR. JACKSON: And the one before that is No. 21. 
THE COURT: Thank you. 
MR. JACKSON: Dated December 2, 1952. 
THE COURT: All right, sir. 
BY MR. JACKSON: 
Q. Now, Mr. Gunnell, will you take a look at photograph No. 
32, dated February 20,1953, and tell us if you see evidence of standing 
water on the site in that photograph. A. Yes. 
Q. Will you take a look at the photograph dated April 20, 1953, 
photograph No. 39, and tell us if you see evidence of standing water 
- and mud in that photograph. A. Ido, yes. 
Q. So also in picture No. 45, dated May 20, 1953, of another 
portion of the project. A. Yes, sir. 
Q. Will you take a look at the picture bearing date September 
340 21, 1953, which does not seem to have a number, sir, and tell 
us whether the piles of soil in that picture are piles which have been 
excavated and thrown there by the excavation of the footings? A. That 
doesn't show that. 
* * * * * 
Q. Take a look at the picture dated September 21, 1953, which 
is un-numbered. It is another separate picture. 
THE COURT: Give us the number. 
MR. JACKSON: Un-numbered. 


ook | - 
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BY MR. JACKSON: 

Q. And you see soil around along the edge of the ‘building? 
A. Yes, sir. : 

Q. Can youtellus -- A, The cause of that? | 

Q. Yes. What is that soil? A. That's either soil drip drainage 
line or Ric-Wil line. 

Q. And that would not have been put there under Mr. Hale's 
contract? A. No, that's refill. ! 

Q. That's refill? A. Yes. 

341 * * * * ! * 

Q. Do you know of any demand in writing having been made 
upon Mr. Hale for the payment of the items set forth in Gunnell Ex- 
hibit No. 22 prior to that date? A, I don't think--maybe one of my 
attorneys talked to Mr. Hale. To my own knowledge, I did not send 


them myself. | 
* * x * 


* * x * 


Q. Mr. Gunnell, was David Hornstein your attorney? A. He 


is still my attorney. 
Q. He is still your attorney. 
Was he in December 1954? A, Yes, sir. He does work for 
me; yes, sir. ! 
Q. Did you place in Mr. Hornstein's hands the matter of the 
settlement with Mr. Hale of his contract? 
* x * 
A. Yes, I did. 
Q. Do you recognize Mr. Hornstein's signature on that letter 
to Mr. Hale? I show you a letter dated November 12, 1953. A. Yes, 
sir. ! 
Q. And at that time Mr. Hornstein was acting as your attorney? 
343 A. In this particular case, yes. | 
Q. In this matter? A, Yes. 
a * * 
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MR. JACKSON: Yes. 
Will the Clerk mark this? I am referring to a letter from David 
Hornstein to John L. Raine, State's Attorney for Baltimore County, 
_re Contract No. 17,500. Mr. Ryan may find that other one. “ 


{Letter from David Hornstein to John I. 4 
Raine, Jr., Esq., dated November 9, 
1953, was marked Hale Exhibit No. 6 
for identification. ) : 


* * * * * 
BY MR. JACKSON: 

Q. The schedule of progress payments which has been offered 
in evidence as Gunnell Exhibit No. 11 is a series of applications for 
progress payments, isn't it, submitted to the District of Columbia? 
A. Yes, sir. 

344 Q. And the estimates of the percentage of work done as of the 
date indicated on each of those statements is your estimate of the 
amount of work done? A. No. It's approved estimates by the in- 
spector. We might use a percentage. An estimate is made up in 
rough. That's taken to the field inspector. He goes over it and he 
reduces those as he sees fit, the progress of the work. We might 
have some 25. He may cut it back to 20 percent, any items on that 
list. 

3 * oe * * 

Q. When we were looking at these figures before, sir, take 
anyone at random, we found an item in here somewhere for site 
clearance. A. Yes. 

Q. Whichis the one? Find one of those sheets with the site 
clearance on it. A. (Indicating). 

345 Q. Site clearance of -- A. It shows the percentage here. 

Q. So that on the particular sheet you show, of April 25, 1954-- 
A. Yes. 

Q. Site clearance is shown as 99 percent complete. 

Now you also find an item for excavation and back fill. A. Yes, 


sir. 
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Q. And there is an item called general excavation. Was that 
in Mr. Hale's contract? A. A portion of it; yes, sir. 

Q. And that is shown in April 1954 as 100 percent complete ? 
A. That's correct; yes, sir. ! 

Q. Footing excavation and hand excavation | is not part of his 
work, is it? A. No. ! 

Q. How about back fill? A. To acertain extent, yes. 

Q. Some of that? A. Yes. 


Q. And that is 100 percent done in April of 1954, right ? 

346 * * * * * 

Let us refer back again, if you will please, to the statement, 
this monthly request for partial payment from January 25, 1953, to 
February 25,1953. Your statement will show that site clearance 
and grubbing is 85 percent completed; is that correct? A. Yes. 

Q. And the general excavation machine is 100 percent com- 
pleted; is that correct? A. Yes, sir. | 

Q. And the back fill is 97 percent sali da] is that correct? 
A. If those lines are right, yes. ! 

* * * ie * 

Q. The period from February 25, 1953, to March 25, 1953, 
reflects site clearance 85 percent complete, and general excavation 
again still reported 100 percent complete? A. Yes. 

* * * * | * 
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347 Q. First, Mr. Gunnell, on this blueprint which we showed to you 
a few moments ago, and which is Hale Exhibit for identification No. 1, 
do you find the Ric-Wil Steam line shown on that blueprint at alli? A. It 
wouldn't be shown on this. 

Q. It would not be shown on that? A. No. 

Q. Do you recall who set the grade stakes for the site clearance 
work? A. Grade stakes? 

Q. Yes, sir. A. We hada benchmark to go by, shown on the 
plans, laying out the buildings. Our engineers took care of that. Mr. 
Hale was to take care of that other work on the contract according to 
the plans and specifications. 


Q. Yes, sir. You are aware, or familiar with the fact that a 


348 bulldozer operator or a scraper operator cuts grade according 
to grade stakes which are set in the ground? A. Yes. 

Q. And those grade stakes are placed along contour lines and 
a figure put on them indicating the depth of the cut to be made near 
that point. Is that your understanding? A. That's the method you use, 
yes. 

Q. What I am trying to find out is if you know on the site clearance 
work, grading and excavating work, who drove those stakes and put the 
marks on the stakes, if you know personally? A. I don't know. 

Q. You do not know? A. No. 

Q. Do you have any personal knowledge of who did that on the 
road work? A. No. | 

* * * * * * 

Q. When you got out there and took a look at the place where the 
scraper had hit the Ric-Wil system, as I understand it, you found that 
349 the pipe was only about 4 inches covered; is that correct? A. Yes. 

Q. That means that at that point this pipe was 8 inches approxi- 

mately out of the ground? A. I would say so, yes. 

THE COURT: I missed that, Mr. Jackson. 

THE WITNESS: 8 inches out of the ground; that's correct. 
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THE COURT: I understood you to say it was covered 4 inches. 

THE WITNESS: Only 4 inches covered. : 

* * * * \* * 

BY MR. JACKSON: | 

Q. By that you mean when you refer to the 4 inches you mean it 
was 4 inches into the ground and 8 inches out? | 

THE COURT: Oh. 

BY MR. JACKSON: 

Q. So that if the scraper operator was using the grade stake that 
had been put there by someone else and was operating in accordance 
with those grade stakes -- A. I was not there when it happened. 

Q. Then you do not know whether the trench was too high or the 

350 road grade was too low or whether the scraper operator was 
cutting too much; is that correct? A. That is ™ 

Q. You don't know that? A. Yes. ! 

Q. Do you have a copy with you in your file of your claim against 
the District of Columbia Government for the cost of repairing the Ric- 
Wil system? A. I think we do. 

MR. RYAN: It is already in evidence, September 23. Let us try 
No. 15. 

BY MR. JACKSON: 

Q. On September 23, 1954, you madea elaine | on the District of 
Columbia for the cost of the repair of the damage to the Ric-Wil 
System, did you not? A. Yes. 

Q. And do I understand that the total claim seul to the District 
of Columbia was $6,652.41? A. That is right; yes, sir. 

Q. That was mde after the Ric-Wil System had been completely 
repaired, had it not? A. The Ric-Wil, yes. You mean Anderson had 
completed his work. That didn't mean the grading and all were com- 
pleted at that time. 

Q. Do you mean that any sum in excess of $6, e52. 41 is for 

351 grading? A. Supervision, I guess. 


* * * * * 
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352 Q. At the time you submitted your claim of September 23 to the 
District of Columbia Government, you knew, did you not, that Mr. Hale 
denied that he was responsible for the damage to the Ric-Wil System, 
and claimed that his equipment was grading in accordance with the road 
and site clearance specifications? A. I wouldn't know what the records 
were. I had nothing to do with the contract. 
Q. You knew that Mr. Hale was asserting that? A. I think he did 
at the meeting. 
Q. He did make that assertion at the meeting, did he not? A. I 
think he did, yes. 
Q. And he has consistently denied responsibility for it? A. No, 
I think I have a letter or some mention that the insurance company would 
pay the bills. 
Q. You knew that he has consistently asserted that his people 
were not responsible? A. To me personally, no. He has said he was 
responsible for it and his insurance company would cover it. 
Q. You mean that he has admitted that he was liable for it? A. Yes, 
353 several times in the office. 
| Q. Let me see if I can find out what words he used. Didn't he say 
to you that if he was responsible for it he wouldn't have to pay it him- 
self, that he had insurance to cover it? Wasn't that the tenor or the 
‘sense of what he said to you, Mr. Gunnell, in all fairness? A. That he 
had insurance to cover it? 
Q. Yes. A. Well, he had insurance to cover it. It was his re- 
"sponsibility. 

THE COURT: I did not understand. 

THE WITNESS: That he had caused the damage, and he said he 
had insurance to cover it. 

THE COURT: Are you saying that or is he saying that? 

THE WITNESS: That is what Mr. Hale said to me. 


* * * * * * 


Q. In September of 1954, it is true, is it not, that you received 
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a letter from Mr. Hale in which he said the following: . 
"During this operation there seems to have been some 
damage caused to a steam line running across and parallel 


. with the roads. We operated our equipment across this steam 
Big 354 line in which we did not know it had been installed. At the 
— same time the Contee Sand & Gravel Company was also 

| 


operating concrete trucks across this area, and there 
was also a sewer contractor working with heavy equipment 
across the same location. : 

The situation now stands as I have previously stated, 
that I have been paid in full by the Contee Sand & Gravel 
Company; that there is approximately $10,000 due me from 
Gunnel Construction Company in which I have been informed 

| they cannot pay until this situation has been cleared up. 

I did not have anything to do with the laying out or 
staking or furnishing grades on any of this work, and the 
steam line in question does not show in the plans from which 





worked by." . 
He was telling you that in September, 1954. | 
MR. RYAN: I object to that. He was telling his own insurance 
company. : 
MR. JACKSON: A copy went to the Gunnell Construction Company, 
and you offered this in evidence. 
355 MR. RYAN: That is right. 
* * Sk * * 
356 Q. * * * 
Are you aware, sir, that when the steam line was repaired, that 


it was lowered from 3 to 5 feet, that the trench was lowered from 3 to 
5 feet from the grade where it had been originally paged? A. I didn't 
know that. 

Q. On November 1, 1954, if you will refer to Gunnell Exhibit 
for identification No. 2, there is a paper attached to it which says: 
"From manhole No. 1 to loop 5 and possibly loop 4 has to be lowered 
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from 3 to 5 feet." 
Do you remember that, that you transmitted that to the District 
of Columbia Government? A. I did. 

Q. Does that refresh your recollection that it was in fact, the 
trench was in fact lowered from 3 to 5 feet? A. It could have been. 
I didn't know it. 

Q. The District of Columbia Government has, as I understand 
it, declined to pay. A. Yes, sir. 

357 Q. Have you finally settled your contract with the District of 
Columbia Government? A. Finally settled, yes. 

Q. And signed a voucher in full payment? A. Yes, sir. 

Q. You did not bring any suit or action against the District of 
Columbia? A. I brought all the action and sent the bills and claims 
and they denied everything. 
| Q. But you did not sue them? A. No, I did not. 

Q. And you have not pressed your claim any farther after you 
submitted it and it was rejected by the District of Columbia ? 

THE COURT: You mean by court action? 

MR. JACKSON: By court action. In other words, he did not 
carry it full length. 

THE COURT: That is right. 

BY MR. JACKSON: 

Q. Did you bring with you, sir, the itemized statement of the 
dates of the payments to Mr. Hale on account of his contract? A. Yes, 
sir. 

358 Q. May I see them, sir? A. Yes. 
| * * * * * * 
359 Q. I hold in my hand a check to Harry A. Hale, dated July 9, 


1952, in the amount of $8,100. - Is that the first payment to Mr. Hale? 
A. Yes, sir. 


Q. And the next payment to Hale was August 15, 1952, in the 
amount of $12,420? A. That is correct; yes, sir. 
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Q. Those checks were paid direct to Mr. Hale? A. Yes. 

Q. There were no payments made to Mr. Hale on this contract, 
of any kind, from August 15, 1952, until November 10 of 1953; is 
that correct? A. Yes, sir. 


Q. When you started paying him in November 1953, all the checks 
360 that you made payable to him after that actually were sent to other 
people and required Mr. Hale's endorsement so it would be a credit on 
his contract; is that correct? A. They were endorsed in my office and 
we mailed them out. 
Q. But did Mr. Hale ask you for any payment — August 15, 
1952, and November of 1953? A. No. We were trying to settle Mr. 
Hale's account. | 
Q. The answer is no, he didn't? A. He asked for it. 
Q. He askedfor it. A. Yes. 
Q. He did work in’ September and October, 1982, didn't he ? 
2 


Q. Yes. A. If the record shows, I guess he oli 

Q. The weekly payroll sheet No. 15 shows that he was working in 
September of 1952, doesn't it? A. Yes. ! 

Q. And at that time there had not been any question about any 
damage to the Ric-Wil system, had there? A. No. — 

Q. And there had not been any question raised about this back 
charge item that occurred in February, 1953. There wasn't any ques- 
tion about that, was there? A. It was at that time because Mr. Hale 

361 _—s wasn't paying his bills. : 

Q. Iam talking abort the back charge. A. Iam talking about the 
pack charge, too, because it amounted to about $69 ,000, the claims we 
had. , 

Q. You mean he wasn't paying his bills? A. No, he hadn't paid 
anything. ; 

Q. Is the only reason you weren't paying Mr. Hale, the claims 
that were made, was that he was not paying his bills? A. No, because 
he had signed this contract to Mr. Muller unbeknowing to us. 
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| Q. You knew it then? A. I didn't know it until sometime when the 
bills began coming in. 

Q. In September, 1952, did you know it? A. That he hadn't-- 

: Q. Yes, that he had Mr. Muller on the job? A. I think it was at 
that time, yes. 

Q. You did not object to having Mr. Muller on the job doing the 
work that you thought ought to be done, did you? A. There was nothing 
else I could do at that time. He had already signed the contract with 
Mr. Muller unbeknowing to me, and he hadn't paid his claims, his 
bills. 

Q. Let me ask you this for a direct answer: Did you object to 
Mr. Muller doing the work that you thought had to be done on that job? 

362 A. I did to Mr. Hale. 

Q. Why? A. Because I didn't know who Mr. Muller was, and 
Mr. Muller at that time, he didn't own equipment, and I just can't go 
out and put my contracts to other people who are not responsible. 
| Q. But Mr. Muller was on the job and doing work? A. Yes, 
and Mr. Hale was signing wage affidavits that they were working for 
him. 

Q. But the work was being done? A. Toa fashion, yes. 

Q. Toa fashion, yes? A. Not according to the contract. 

Q. Well, in any event, you did not pay Mr. Hale for it, did 
you? A. I have more than paid Mr. Hale for it. 

Q. Iam asking, in September and October of 1952, you did not 
pay him? A. According to the record, no payment made at that time. 

Q. Isee. If he was relying on money coming from you to pay 
his people, that would be a good reason why he did not pay them, 
wouldn't it? A. Well, to my knowledge, Mr. Hale didn't pay anyone 

363 on this $4,821. 

Q. To your knowledge? A. To my knowledge, and it's a proven fact 
_he hadn't paid them. 

Q. You do not know whether he used that check to pay people 
on the job or not, do you, of your own personal knowledge? A. From 





| 155 
the reports I got, he didn’t pay anyone. 


Q. From your own personal knowledge, you do not know? A. From 
my own personal knowledge, I don't know what he did. 

Q. One of the things you were asked to bring by the subpoena was 
any drawings, including plot or site plans on said construction project 
which show location and number of concrete steps from roadway grade 
to the grade of landscaping. Do you have such iia as ? A. Not at 
present, no. 

Q. What do you mean "Not at present," sir? A. I didn't bring 
the drawings with me this morning. It doesn't show the steps on my 
drawings. 

Q. It shows no steps on the drawings? A. No. I think it is just 
one landing coming out to the road. : 

Q. Thatis all? A. On my drawings. ! 
364 MR. JACKSON: That is all. No further questions. 
% * x * * x 
365 REDIRECT EXAMINATION 
BY MR. RYAN: | 
Q. Mr. Gunnell, you were just interrogated by Mr. Jackson 
about a cut off date. It develops from the checks that you have there 
366 that you made no payments direct to Mr. Hale which were used 
solely by Mr. Hale subsequent to August 15, 1952; is that correct ? 
A. That's correct; yes, sir. 
Q. And Mr. Jackson has interrogated you about all payments that 
you made to Hale on the beginning of the job up to date ? A. Right. 
Q. Did you begin to receive letters and demands from other 
contractors and suppliers through Hale? | 
MR. JACKSON: Excuse me, if Your Honor please. The originals 
of those letters and demands will be the best evidence. I object to the 
hearsay evidence. 
BY MR. RYAN: 


Q. I will show you a letter dated October 6, 1952 A. Yes, sir. 
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Q. And that letter was received in due course by your company? 
A. Yes, sir. 
Q. When you received this letter, Mr. Gunnell, did you com- 


municate with Mr. Hale about it? A. I did. 
: (Letter from O. Bowie Duckett 
to Gunnell, dated 10-6-52, 
was marked Gunnell Exhibit 
No. 23 for identification. ) 


367 BY MR. RYAN: 
Q. I will show you a statement or a letter on the letterhead of 
Prince George Fuel Company, dated October 27, 1952. Was this like- 


wise received? A. Yes, sir. 
MR. RYAN: May this be marked Gunnell Exhibit 24? I offer 
them in evidence. 
THE COURT: Any objection to either of these? If not, they 
will be received. 
(Gunnell Exhibits 23 and 24 
for identification were 
received in evidence. ) 
BY MR. RYAN: 
Q. I show you a letter dated January 7, 1953, from Mr. Hale. 
Did you receive that letter? A. Yes, sir. 
MR. RYAN: May this be marked Gunnell Exhibit 25? I offer 
it in evidence. 


THE COURT: No objection, it will be received. 
(Letter from Hale to Gunnell, 


dated 1-7-53, was marked 
Gunnell Exhibit No. 25 and 
received in evidence. ) 
BY MR. RYAN: 
Q. Now, Mr. Gunnell, when you received these claims did you 
meet with Mr. Hale to discuss them, sir? A. Yes, I talked with Mr. 
Hale at different occasions on this account and completing his work. . 








157 | 
368 Q. Asa result of that, did Mr. Hale authorize you to make these 
checks in the manner in which you have made them and to pay his sup- 
pliers direct? A. He did not authorize me to do it. I told him that 
was the only way I would settle it, that I wanted these accounts cleaned 
up. All the moneys to my knowledge that I gave to Mr. Hale he didn't 
place them where they belonged as far as paying his creditors off. He 
agreed to this way of settling the account. 
Q. As far as you know, you have now paid off the suppliers and 
all material men of Hale? A. Yes, to my knowledge. 
Q. And those payments, are they, Mr. Gunnell, are those the 
payments which are reflected from the items starting with November 10, 
1953, through the balance of your statement of February 25, 1955? 


Si ela. ', . 


A. Yes, sir; that's correct. 
MR. RYAN: I have no further questions. 
RECORSS EXAMINATION | 
BY MR. JACKSON: 
Q. Now, notwithstanding that in October of 1952 you knew that 
Mr. Muller was claiming a large sum of money unpaid? A. Yes, sir. 
Q. You still did not pay Mr. Hale or make arrangements with 
369 him to afford him the money with which he could pay Mr. Muller 
until November of 1953? A. That's correct. ! 
Q. That's correct? A. Yes. 
Q. Now actually you did not ever pay Mr. Muller, did you? 


* * * * * * 


A. No. | 
* * * * * % 


Q. When Mr. Hornstein wrote the letter which you have identified 
as Hale for identification No. 6, Mr. Hornstein was telling Mr. Hale 
that as soon as these outstanding items, and this was in November of 
1953, as soon as these items outstanding were paid, Mr. Hale could 
get his money, is that correct? A. If there was any left. 

370 _—«Q.«_If there was any left? He didn't say that in his letter, did he? 
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A. No, he didn't know what bills he owed at that time. 
Q. Mr. Hornstein was writing as your attorney: 
"We have advised them--" 
Meaning Gunnell-- 
".-that it is possible for them to pay Mr. Hale his money pro- 
vided that we could secure from all claimants notarized acknowledge- 
ments of the total amounts due to them as sub-contractors." 
A. That's correct. 
Q. That's right? A. Yes. 
Q. And that statement was made with your authority and on your 
behalf, was it not, sir? A. Well, I talked to Mr. Hornstein about it. 
I guess he used his own judgment about it. 
Q. I see. 
3 % x * *x * * 
371 WALTER L. NELSON 
was called as a witness for Gunnell and, being first duly sworn, testified 
as follows: 
DIRECT EXAMINATION 


BY MR. RYAN: 
Q. Mr. Nelson, will you state your name, please? A. Walter L. 
Nelson. 
% * * * % ae 


Q. What is your occupation, Mr. Nelson? A. Mechanical engi- 
‘neer, Buildings and Grounds. 
Q. How long have you been in the Department of Buildings and 
Grounds? A. Approximately 20 years. 
' Q. Andas mechanical engineer connected with that department, 
sir, were you assigned to any duty at the Industrial School for White 
Boys and Girls in Laurel, Maryland, in 1952 and 1953? A. Yes, 
sir; I was an inspector. 
| Q. Were you what we would. call a field inspector definitely 
| assigned to that job? A. That was one of several. 
: Q. Yes, sir. How frequently would you be on the job site, 
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372 Mr. Nelson? A. Well, on account of having all the projects, I 


don't get to them every week, possibly once every two weeks, or in 
case of an emergency and there were difficulties, they would call me up 
and I would make special trips. 

Q. Asa mechanical engineer assigned to this job, will you tell 
us in lay language what parts of the job that meant that you supervised? 
A. I took care of all the mechanical work, plumbing, heating, electrical 
work, and underground work too, to a certain degree. 

Q. You are familiar with the fact that the Anderson Company was 
mechanical. engineering subcontractor for the plumbing, heating, and 
airconditioning on this job? A. That's correct. : 

Q. Did there come a time, Mr. Nelson, when some damage was 
observed to the Ric-Wil System which Anderson was installing? A. Yes, 
sir. : 

Q. Can you fix the approximate date when that first came to your 
attention, sir? A. I didn't seem to be there the day that it happened. 

It seems that the damage had taken place before I knew about it. But 
on my recent trips to the project I was informed that they were having 
difficulty with the Ric-Wil, so as they uncovered the Ric-Wil I had an 
373 opportunity to observe some of the damage and the extent of 

what Isaw. The casing was crushed, and the expansion loops were 
ripped, with some metal, and I can see that we were Yin trouble with the 
Ric-Wil. ! 

* %e * cd * * 

Q. Can you give us your estimate or your best idea, Mr. Nelson, 
as to how extensive this was? A. Well, not being able to really see 
offhand, you know, unless I explored it a great deal, it would be difficult 
for me to make any estimate at the time, but I know it was pretty 
badly damaged because the supports inside the casing that holds the 
pipe in line, I was pretty definite that tlie damage was. quite extensive. 

Q. Prior to the time of that damgge had the Ric-Wil System 
been tested? A. No, not to my knowledge. The Ric-Wil System at 
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that time was tested as they went along. They would put up barriers. 
They would put in maybe several lengths, and then they would test it 
out. In order to expedite the work, they would cover over what they 
had done. That's the way that job progressed. 
| We started from the engine house and came up over the hill with 
374 quite an extensive run; and sooner than leave it all excavated, 
they would back fill after they would make a test. 
, There was another man that was assigned to the job continuously. 
His name was Shuman, of the Ric-Wil people, who had jurisdiction 
over the installation of the Ric-Wil, as far as the District was con- 
cered. 
| Q. I take it from what you are telling us that the Ric-Wil System 
as such had not been completed at the time this damage took place? 
A. No, sir. 
Q. And the final test certainly had not been run on it? A. No, 
sir. 
| Q. Was the section, or had the section which you observed the 
crushing in been backfilled prior to the crushing? A. Yes, sir; 
that was backfilled. There was a loader running over it back and 
forth. You can see the tracks where the loader had been going over 
its 
Q. You could see the tracks over? A. Yes. You could tell 
where the path was, where the loader was running back and forth from 
the Administration Building. It was quite a heavy piece of equipment. 
Q. Do you know whose loader that was? A. I wasn't concerned 
at the time who was doing the excavation work. I don't think we were, 
375 my department, I don't believe. 
Q. But your observation was without knowing who it was you; 
saw as loader or loaders going back and forth over this Ric-Wil? 
A. Yes, sir. Well, I can't say that I was there the day that he was 
"running over it. What I saw was his tracks. Se 
Q. You saw the tracks? A. Tracks; yes, sir. 


* * fe * * * 
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Q. Did there come a time later, Mr. Nelson, when after the first 

| damage had been repaired, a further exploration or opening of the Ric- 

- Wil was had to determine its acceptance? A. Yes. They uncovered some 
376 of the Ric-Wil, and I was there, and the expansion loops and casing 
was ripped on both ends, completely distorted. I said at that time that 
it would be permissible to weld those ends if we hadn't destroyed the 

conduit, on the inside of the conduit, that is, the corrogated metal. 
Q. Do you recall about how much in footage was involved in this? 
A. Well, I think, if I remember correctly, there was one length, one 
section of a bend that I happened to remember. : 
' Q. One section of a bend? A. One section and a bend. The 
section of a bend, of the expansion loop. 

Q. You agreed that that might be repaired by welding? A. What 
I agreed to was the loop itself, the loop. It is an expansion loop, where 
the casing was distorted, and where I figured that the conduit itself 
inside the casing was not disturbed, that it would be or to 
weld that casing, and they did that. 

Q. Were you able to determine what the cause of the distortion 
was? A. Not any more than I would say crushing from the heavy 
equipment. 

Q. And was that in the area also where you saw y tracks? A. That's 
right, right over it. That's right at it. 

377 Q. In connection with where the roadways were to be on the job 
site, was this Ric-Wil damaged in a point where it would be ultimately 
under a roadway? A. No, sir. This was off to the side of the road- 
way, the established roadway now, as it is now. We were off to the 


! 
| 
1 


side, I would say approximately 20 feet. 


* * * * * « 
i CROSS EXAMINATION 
BY MR. LOOS: i 

* * * * * * 


Q. Mr. Nelson, you testified on Mr. Ryan's question that there 
| 
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was some further explorations which were done which necessitated 
378 uncovering a part of the Ric-Wil line, I believe; is that correct? 
A. They did that because they were testing out the line to determine 
where the leaks were, and in order to do that it was necessary, in their 
own opinion, -- I didn't instruct them -- but they did uncover quite a 
bit of the Ric-Wil to see where the leaks were, and I understand that-- 

Q. My question is, do you remember, do you recall how much 
of the Ric-Wil had to be uncovered? A. I think from the damage itself 
there was one section and one section of the bend. Now what they un- 
covered beyond that was to determine whether there would be any pos- 
sibility of leaks, because we had a difficult time in order to get the 
casing at this time. It was under the contract that the casing was 
supposed to hold a 15-pound per square inch test, and they uncovered 
quite a bit of the conduit. They found the conduit in good shape. I 
found the conduit in good shape! with the exception that when they un- 
covered it the laborers did pick quite a few holes in it, and they had to 
be plugged up. 

Q. They were plugged up? A. Yes, sir; they were. 

Q. What I am trying to get at is the footage, how long? Do you 
have any idea how long that trench was? A. From the actual damage 
I would say the trench would be possibly, counting the bend now, 

379 and that one length, that was about 30 feet. Now beyond that 
we uncovered, I guess, 100 feet, I guess. We went quite a ways up over 
the bank trying to determine where the leak was in this casing of a 
conduit, and as they kept uncovering the conduit they were putting 
more holes in it than they were trying to find as leaks, pick holes. 
In that way they-- 
* * * * * * 
CROSS EXAMINATION 
BY MR. JACKSON: 

Q. Mr. Nelson, sir, did I understand you to say that you saw 

the tracks of the loader? A. Yes, sir. 
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Q. How did you know it was a loader? A. Well, you can tell 
from the terrain. Well, I have seen the loader working out there con- 
tinuously back and forth, but I didn't see it actually run over the 
Ric-Wil, but the loader had been working out there on my travels, and 
I can see where the terrain hadn't been disturbed on the other side, and 
he was making that one track coming right through where that Ric-Wil 
was. | 

Q. Iam interested in making sure you know it was a loader. 

380 A. It was what we call a loader, which is one of those dirt 


scrapers that picks up the dirt, anda pretty heavy piece of equipment. 

* * ad * * aK 

Q. Did you see any other tracks across this system than the 
loader? A. I hadn't seen any outside of what I could see where the 
dirt was pretty heavily traveled from the machine running over it. 
Outside of that, I don't know what else ran over it. : 

Q. There might have been some other things running over it, 
381 but you wouldn't be able to say whether they did 7 did not ? 

A. That is correct. | 

Q. Did you see any other tracks besides the tracks of the loader ? 
A. I wouldn't say that. I don't know. I couldn't say that, sir. 

Q. It is rather important to us for you to tell us factually what 
you do recall. You have described these tracks. A. I can say this: 
that due to the way the terrain was leveled off, and it was heavily 
traveled over a dirt road, that there is no question in my mind but 
that it was some heavy equipment running over it. : 

Q. Yes, sir. A. If you don't call thata loader -- that's what 
I call it, a loader, because that loader was out there working for a 
good many days, I guess. | 

Q. What Iam trying to get at, sir, andI am ot! trying to trick 
you or anything, I just want to know what your recollection is. The 
tracks that you saw in the ground were more than one set of tracks, 
weren't they? A. The road was pretty well beaten down. He didn't 
go over that one track once. He probably ran over it a dozen times. 
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382 Q. When you say "he," whoever was running the equipment? 
A. That's right. 
Q. It could have been the concrete mixer or could be scrapers 
or loaders or other kinds of equipment, could it not? A. That's 
possible. 

Q. That's possible? A. Yes, sir. 

THE COURT: What tracks did you see? Were the tracks only of 
.a-dloader? What tracks you did see were limited to the so-called loader, 
the trucks and the loader? 

THE WITNESS: The tracks that I observed would be the tracks 

from the loader. I don't think the trucks with concrete would be up 
on that part of the ground. It is possible they could have been. It 
looked to me that it was the loading equipment that was running over 
the ground to level it off. 
BY MR. JACKSON: 
Q. When you say this road, this area was heavily used, didn't 
you indicate that you meant that there were more than one set of 
tracks? It wasn't just one piece of equipment that had run across 
it? A. From what I could observe, and the way that the road had been 
beaten down, I would say that stretch across was 20 feet where the 
equipment was running back and forth. 
383 Q. Did you see a portion of this steam line that had been struck 
| by a scraper? A. Yes, sir. 

Q. You saw that? A. Yes, sir. 

Q. When you saw that did you notice that the steam line was 
nearly at the surface? A. Very close to the surface. 

Q. It was not down deep in a trench at that point? A. No, it 


was pretty close. If it was down a foot it was down all the way. 
Q. It wasn't even down a foot, probably? A. I don't believe 
it was. It was under the grade, though. It was covered over, but I 
_ wouldn't say it was down very deep. 
Q. You mean it was under the level of the soil at that place? 
A. That is right. 
Q. The place where it had been graded to? A. That is correct. 
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Q. And it gave evidence of the scraper having struck it while 
moving across; is that correct? A. Yes, something struck it. 
Q. This broken piece that you saw-- A. Yes. 
384 Q. Torn spot. A. Yes. | 
Q. That place caused a tear in the loop, didn't it? A. That's 
correct. ! 
Q. Pulled the loop? A. Well, it distorted the loop and it 
crushed it. ; 
Q. That torn place was a bit south of, that is down hill from 
the loop, was it not? A. No, that was part of the loop. That was a 
straight piece, and the section of the loop that went bad and the loop 
itself. : 
Q. Where the scraper had struck it? A. Yes 
Q. Now, Mr. Nelson, are you familiar with this Ric-Wil System? 
Have you seen them before? A. Oh, yes. : 
Q. Seen them installed? A. Oh, yes. 
Q. This picture that I show you on the front of this thing is a 
fairly accurate picture of what that pipe looks like with a casing? A. We 
had two pipes in this one. | 
Q. Oh? Two pipes inside, like this one that is on page 7? A. Yes, 
5 inch and 4 inch. ! 
385 Q. Put your initials in red alongside in there. 
(The witness did as directed. ) | 
Q. Thank you, sir. A. 5 inch and 4 inch. ! 
Q. And the casing is like the casing, like the one on the front of 
that page? A. That is right. 
Q. Put your initials on that, sir. ; 
(The witness did as directed. ) | 


Q. In order to be properly protected, this system is ordinarily 
put down in the ground in a trench, is it not, this pipe line? A. Well, 
yes, if they are going to have anything run over it like what they had. 
It would have to be pretty deep in order to withstand-- 
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Q. How deep would it have to be in order to withstand having 

grading equipment run over it? A. I would say 3 feet, in my estimation. 
Q. It should be done at 3 feet? A. Yes. 
Q. This piece of pipe that you saw when it had been struck was 

not down three feet? A. No, it wasn't down three feet. 

3 Q. Did you see any sign on this site, on a stake or anything, 

that said "This is a steam line, don't run over it?" A. No, sir. 

386 Q. No warning signs? A. No, sir; not that I recall. 


Q. No barricade of any kind to barricade this line? A. No, sir; 
not that Irecall. Although there were workmen working there all the 
time. . 


Q. It was ultimately covered up, wasn't it? A. Yes, sir. 

Q. The excavation filled in and tamped down? A. I wouldn't say 
it was tamped down. I wouldn't know. 

: Q. Weren't you supposed to inspect to see whether it was properly 
tamped down? A. No. That was Mr. Shuman of Ric-Wil. | 

Q. He was supposed to see it? A. Yes, sir. He had the contract 
to lay the Ric-Wil and supervise the installation. 

Q. Wasn't it part of your job to determine whether or not that 
‘Ric-Wil System was in accordance with the plans and specifications ? 
A. It was my job to see that it worked right afterwards. 

Q. It wasn't necessary for you to determine whether it was 
‘properly protected? A. Not the way my specifications were written; 
‘no, sir. 

* * * 

387 REDIRECT EXAMINATION 
| BY MR. RYAN: 

* * * * * 

388 THE COURT: What did you say, sir? Didn't you say what 
struck it, sir? 

THE WITNESS: No, I said the loader, Your Honor, ran over it, 
and in all probability distorted it and crushed it. 
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BY MR. RYAN: : 

Q. What did you say cut a section of it? A. Distorted, and I 
told you the expansion loops, the casing was ripped, you see. Now 
what caused that was the crushing or a blade, I don't know, sir. 

Q. What equipment on the job had blades attached to it? A. The 
scraper there would have a blade to it. The other think has a scraper on 
the bottom. It scrapes the dirt along. That would get down there. When 
that loader drops that blade, that could scrape right along and scrape 


right along into the Ric-Wil just as well as the bulldozer. 


* co * * : * ca 
| 


389 MR. LOOS: Your Honor, I think that probably under the 
schedule that we originally agreed on, I guess it is my turn to put on 
our case now with respect to water damage. 


THE COURT: Very well, sir. 


MR. LOOS: The next three witnesses that I will call will be 
with respect to water damage. _I would like to call Mr. Faust. 





Thereupon 


ROBERT E. FAUST 
was called as a witness for Robert E. Anderson Company, and 
having been first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. LOOS: 


Q. Would you state your full name and your occupation? 
A. Robert E. Faust. Iam employment superintendent for Robert E. 
Anderson Company. 


% x * * * 


Q. What is your general experience in the plumbing profession? 
A. Number of years? 
390 Q. Yes. <A. 23 years. 
Q. Do you hold a license as a registered master plumber? 
A. Yes. 


* * ® * * 


Q. Do you recall having done any work with the Robert E. 
Anderson Company on the Children’s Center job in Laurel, Maryland? 
A. Iwas the foreman on that job. 


a * * * 


Q. What were your duties as the foreman on the job? 

Excuse me, let me ask you first: Were you the foreman for 
the plumbers, or what? A. For the plumbing. 

Q. What did your duties include? A. Laying out the work, 
installing it. ) 

Q. Did you do any supervisory work over the plumbers? 
A. Yes. 
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Q. You are familiar with the work which was done, the 
391 plumbing work which was done on the Robert E. Anderson job? 
A. Right. | 
ae 5 3 * * * 


Q. * * * Did your job include connecting the water service up 
to the water main? A. No. : 

Q. Where did your job end? A. 5 feet outside the building, 
as far as the water service connection to the building. 

Q. So the water service you left open, so to speak, and some- 
body else connected it up with the water main? A. 5 feet outside of 
the building. : 

Q. And you didn't make any connections? A, No. 

Q. Did any of the work that you did on the water service re- 
quire the use of leaded joints, using oakum as a calking material? 

A. No. | 

Q. Did any of the work which was done by others in connec- 

tion with the water main involve the use of leaded joints? A. Yes. 

392 Q. In what connection were leaded joints and oakum calking 
used? A. Corporation pipe, all leaded joints. It's corporation pipe, 
bell and spigot pipe, and they use leaded joints in them. 

Q. That is in connection with the water main? A. That's right. 

Q. Did the work which you did include patting in the plumbing 
fixtures? A. Yes. 

Q. Did some of the fixtures include putting in. urinals? A. Yes. 

Q. Did there come a time when you went out on the job to in- 
spect one of the urinals on the job in connection with a ; call about water 
damage? * * * A, Yes. : 

* * * * ! * 

Q. You say you went out in response toa call, Ee and Mr. 
Beck? A. Yes. 


393 Q. Whois Mr. Beck? A. At the time I was doing the Laurel 
job, Mr. Beck was my supervisor. | 
* * te * * 
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Q. You and Mr. Beck went to the Laurel job. Can you des- 
cribe what you saw out there? A. By the time we got out there it was 
pretty well dried up, but there was still dampness on the floor as we 
entered. 

Q. Did you see any water on the floor? A. Just dampness. — 

* a * * € 

Q. Did you see the superintendent of the prime contractor ? 
A. Mr. Skidmore was out there. 

Q. Mr. Skidmore. Did you have any conversation with him? 
A. Yes. 

Q. Did you ask him where the water had come from? A. We 
were informed. 

* * * * * 

394 Q. Where did you go when you got there? A. We went right 

into the auditorium. 


* * * * * 


Q. What did you do in the auditorium? A. We met Mr. Skid- 


more, and I believe there was another person out there. I don't know 


whether it was Mr. Mundy, the inspector, or not. We went into the 
bathroom. The water was turned off at that time. , 

Q. Into the bathroom? A. Yes, in the next room. He said 

that one of the urinals had leaked all night long. 
395 Q@. Who said that? A. Mr. Skidmore. 

Q. He told you? A. Right. 

Q. What did you do then? A. Mr. Beck picked out a rag out 
of the urinal and threw it in the middle of the room, and I went around the 
other side and got a screwdriver off one of the painters or one of the 
workmen that were in there. 

Q. And then what did you do after you got a screwdriver? 
What did you do with the screwdriver? A. We turned the urinal back 
on, and it continued to run. 

Q. The water continued to come out? A. Right. So then we 
turned it off, took the top off, disassembled it. Mr. Beck did that. 
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Q. He took the top off? A. Off the urinal. | 
Q. What did you find when you took the top off? A. Mr. Beck 
found a piece of oakum. It is a calking compound. : 
Q. Can you describe for us what a piece of oakum looks like? 
A. Well, it looks a lot like horse hair. It is called a jute oakum, and 
396 they pack that in the joint first, and then they pour the lead on 
top of that. That keeps the lead from running down through the pipe, 
through the joint. | 
* * * *: * 
397 Q. Mr. Faust, you testified that you took a piece of oakum out 
of the valve which was in the urinal in question? A. ‘Yes. 
Q. Then what did you do? A. Put the bonnet back on the valve. 
Q. By “bonnet” you mean top? A. Yes. ! 
Q. Put it back on the valve? A. Turned the water back on, 
and it's been there ever since. | 
Q. Did you flush it to see if it worked? A. Yes. 
Q. Did it work? A. Yes. | 
* * * * i * 
398 Q. Is that valve that you have there similar to the valve that 
was on the urinal which was alleged to have leaked? A. Yes, sir. 
THE COURT: You mean similar, same type? 
BY MR. LOGOS: | 
Q. Same type of valve? A. Yes. i 
Q. Can you show us how the valve works? Give us a demon- 
stration of what happens when you flush it. Show us where the handle 
comes. A. The handle fits out in here. | 
Q. Can you explain it? A. When you turn a water on there 
is a double chamber in here. The top chamber is larger than the 
bottom chamber, so the water goes in here and fills up this chamber. 
The largest part of the body of the water is ontop. If forces that seat 
down and holds it. It is an off position. No water can pass it. 
399 As soon as you trip that lever it will push this pin up in the 
- bottom or sideways. That releases the safety on it. The water from 
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the top will run through the valve, and as soon as that water is out the 
water starts moving in. It pushes this up and all the water travels 
through and around the side. Automatically, as it goes through, there 
are two holes through here. It will fill back up on the top as soon as it 
gets the right amount of water, which is a gallon and a half or two 
gallons, and the plunger comes down and it automatically shuts off. 

The place where the oakum was sitting, it got caught right in 
here and past the chamber where the inlet is, so when it came down 
it couldn't seat. 

Q. So any time a valve like this stops up, you just take it out 
and shake it or wash it off and drop it back and it is in working order 
again? A. There has to be material in it. 

Q. This piece of oakum kept the piece that you are referring 
to from seating, and it allowed water to come through? A. Any stone 
or hair or straw, or anything like that, will stop it. 

Q. Did you also observe when you were with Mr. Beck and 
doing your work on the valve, did you notice the condition of the drain? 

400 A. When we first walked in there was a little trash in there, 
plus a piece of canvas or painter's drop cloth, or whatever you want 
to call it. 

Q. Could you describe what that is, what that looked like? 

A. It is a piece of material about a foot square, 18 inches square. 

Q. What was it made of? A. Canvas or duck. 

Q. Do you recognize this? A. Ido. 

Q. What is that? Could you identify it? A. That's the rag 
that came out of the urinal. 

Q. What effect did that have on the drain? A. That stopped 
up the drain itself. 

THE COURT: You mean that was in one of the orifices out of 
which this water would have ordinarily passed? 


THE WITNESS: Yes. 
* *« 
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. 401 BY MR. LOOS: 
4 Q. Mr. Faust, what size pipe is connected to that flush valve 
from the water line? In other words, what is the diameter of the pipe? 
A. Three-quarter inch. | 
Q. Do you know what the capacity of that ahs valve is? 
THE COURT: Is there any contention that it was not the proper 
size? | 

MR. RYAN: No, sir. 

THE COURT: You will not need that, see | will you? 

MR. LOOS: Iam offering it for this purpose, Your Honor: 

The rate and capacity for the flush valve was a great deal smaller than 

the rated capacity for it to draw off the water. So it is our contention 

that had it not been for this rag there wouldn't have been any flooding. 
THE COURT: That is exactly what I thought. They are not 
, 402 contending that it was not properly designed. They are just 
! saying because something was put in there-- | 

MR, RYAN: That is correct. : 

x * * * 

BY MR, LOOS: 

Q. Can you fix about approximately what time of year this was ? 
What was the date, do you know, as near as you can remember? 
A. Ibelieve it was April, 1953, '54. ! 

Q. Did you look around? Did you ask Mr. Skidmore where the 
water had been? A. No. 

Q. Where the water had been that he complained the drain 
came from this urinal? A. No. 

Q. Did you make any inspection to see what sasitg of the build- 
ing were wet? A. We looked at the gymnasium floor and the shower 
room, the toilet room. | | 

* * * * * 

403 THE COURT: Where was the dampness? | 

THE WITNESS: It was in the hallways and in the gymnasium 

itself. | 
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THE COURT: Hallways and gymnasium? All right, sir. | 
THE WITNESS: It showed signs of quite a bit of water at one 


time before we got there. 
% * 
406. BY MR, LOOS: 
Q. Mr. Faust, I show you three slips which have on them 
407 "Children's Center, Laurel," and ask you if you can tell us 
what those are. A. I know what this one is right off. This is Mr. 
Beck's brother was out there-- 
Q. Just identify what these things are, just generally. A. These 
are weekly time reports. 
Q. Weekly time reports? 
MR. LOOS: They have been marked as a pretrial exhibit. 
Mr. Ryan has seen these. I would like to have these marked Anderson 
Exhibit No. 22-A, 22-B and 22-C. 
THE COURT: No objection, they will be received. 
x x * * 
BY MR. LOOS: 
Q. I show you first Anderson Exhibit 22-A and ask you first 
of all who made up that time statement? A. I did. 
| Q. It shows, does it not, R. Faust, 4 hours, and E. Beck, 
16 hours for the fourth week ending 3-26-54? A. Yes. 
Q. Can you explain? Do you know what work E. Beck did 
408 and who he was? A. First of all, at the time these were made 
out, I had been made superintendent prior to being a foreman on that 
job. That was before Christmas. SoI made trips back and forth to 
all jobs. At this particular time Mr. Beck was putting on toilet seats 
in the cottages. 
Q. Where were the cottages located? A. Located around the 
main building we are talking about. 
Q. It was not in building A? A. No, some other cottages. 
Q. Do you know whether all of his time, 16 hours, was devoted 
to that? A. Yes. 
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Q. What about the time for Faust? Is thattrue? A. That's 
me. : 
Q. What did you do? A. Well, I might have carried him a 
few extra seats out, or I might have just went out to check. We hada 
> job over at Meade at the same time. It is just normal procedure. 
Q. Did either you or Mr. Beck do any work in building A? 
A. No. : 

Q. I show you next Anderson Exhibit 22-C, which shows the 
time of R. Faust, 2 hours for the week ending 4-4-54, which would 
be April 4, 1954, and ask you what your time was. First of all, is 

409 that R. Faust, is that your time? A. Yes. : 

4 Q. What did you do for those 2 hours? A. I can't answer 
that. : : 

Q. You don't recall? A. No. | 

Q. Did you do any work? Do you know whether you did any 
work on building A or not? A. No, Iam quite sure I didn't. I mean 
I didn't do any work anyway. I don't carry any tools to do it. 

Q. You are superintendent? You do no work? A. That's 
right. | 
Q. I show you next Anderson Exhibit 22-B, which is the time 
record for the week ending 4-11-54, and on Wednesday it shows R. 
Faust 3 hours. Do you know what that time was in connection with? 

A. That's the morning we got called out there. : 

Q. Called out where? A. Out to the Laurel Children's Center 
on this leak. : 

| Q. That's when you did what you have just been describing? 
¥ A. Yes. | 
Q. You went out with Mr. Stanley Beck? A. Yes. 
Q. Mr. Faust, do you know whether any other plumbers did 
410 any work during those three weeks, other than is on the time 
statements there, 22-A, BandC? A. No plumbers. | 
Q. Nobody else did any work, other than is explained there? 
A. I don't believe they had been out there for three weeks, for a month 


| 
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before that. 

THE COURT: Three weeks prior to eee 7, is that what you 
are saying? 

| THE WITNESS: April 4.:. 

BY MR. LOOS: 

Q. Three weeks prior to April 4? A. Yes. 

Q. There had been no one out there? A. That's right. 

Q. Do you know, Mr. Faust, whether or not the fixtures, the 
plumbing fixtures on the Children's Center job were ever cleaned? 
A. Yes. 

Q. Do you know who did the cleaning? A. I think it was 
American Window Cleaning. Iam not sure of that. We used two or 
three. 

Q. Iam going to hand you-- 

THE COURT: He said "We used." Does he mean Anderson? 

THE WITNESS: Anderson Company, yes. 

* oe aK * * 

411, BY MR. LOOs: 

Q. Did you sometime prior to going out to this water damage, 
did you sometime prior to that time check these fixtures to see whether 
they had been cleaned? A. Oh, yes. It is the policy to do that. 

Q. Do you know whether they were cleaned? A. Yes. 

Q. You observed them yourself? A. Yes. 

= % * * * 

412 THE COURT: All right, sir. This is Anderson Exhibit 23. 


(Letter signed by Harry Epstein, United 
States Window & Housecleaning Co. , to 
Robert Anderson & Co., dated March 19, 
1954, was marked Anderson Exhibit No. 
23 and received in evidence. ) 


| MR. LOOS: No. 23 is a proposal made by the United States 
‘Window & Housecleaning Company to Robert E. Anderson Company for 
| cleaning fixtures. The date is March 19, 1954. 
: The next document, which is Exhibit 24, is a bill and invoice 
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rendered from the United States Window & Housecleaning Company to 
Robert E. Anderson Company for $126, and it states "Service cleaning 
plumbing fixtures Children's Center, Laurel, Maryland, April 5, 1954." 

413 THE COURT: Does that show when the work was in fact done? 
That is a bill, but does it show when the work was performed? 
MR. RYAN: There is only one date on it, Your Honor, and it 
is April 5. , 
MR. LOOS: April 5 is the ‘eis date. | 
THE COURT: All right, sir. 


(Bill from United States Window & House- 
cleaning Co. to Robert E. Anderson Co., 
Inc. , dated April 5, 1954, in the amount 
of $126, was marked Anderson Exhibit 
No. 24, and received in pare 


BY MR, LOOS: 
Q. I may have asked you this question before, Mr. Faust. You 
went out to inspect these toilet fixtures to see whether they had been 


cleaned. Was that before or after the water damage occurred? A. Be- 
fore. | 


* * * x | bs 
414 Q. Mr. Faust, you have read the specification P-3-3? A. Yes. 
Q. It says in it that: 

"Special care shall be taken relative to temporary clos- — 
ing of pipe openings, traps of waterclosets, sinks, urinals, and 
lavatories not being actually worked on, so that no building 
debris can enter; similar steps shall be taken using castiron 
plugs for floor and areaway drains." 

Did you take such protective measures? A. - 

Q. Did you put any plugs in the open drains? A. All open 
drains have test plugs in them. : 

Q. What provisions, what protective measures did you take for 
the fixtures? A. The built-in fixtures? 

Q. Any of the fixtures. A. Well, under construction, before they 
get ready to put up the tile, you set the urinal in the wall, then you put a 
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crate around it, and such time as the tile man comes back he takes 
the crate off and puts up the wall and wipes his mortar away from it, 
then he throws excelsior in the bottom. 
415 Q. Is the water on during this time? A. No water. 

* * * * * 

Q. Let us go back. When you set your fixtures, your wall 
fixtures in, you testified you set your wall fixtures, such as urinals-- 
A. That's a built-in fixture. 

Q. When you put that in, what protective measure do you take? 
A. We take the crate off the fixture. We just wire it up in front of 
the fixture. 

Q. In this case on the urinals that were installed in the 
Children's Center, approximately when, do you recall, that the uri- 
nals were put in, the built-in fixtures were put in? A. I would say 
around December. 

Q. In December? A. Yes. 

Q. That would be 1953? A. Yes. November or December. 

Q. Then when do you put the other fixtures in, the non-built- 
in fixtures? A. When the job progress is far enough along so that 

416 they can be set. 
: Q. Are they put in after the wall or floor tile men have com- 
pleted their job? A. Yes. 

Q. Can you tell us when all of the fixtures have been completed, 
have been set by you, by your men? A. The latter part of January. 

Q. The latter part of January? A. Yes. 

Q. At that time was the water turned on? A. Yes. 

Q. Did you ascertain whether or not the fixtures worked 
properly at that time? A. As soon as the fixtures are set you test it 
out right then. You turn the water on, check for any leaks. 

Q. Dol understand that after the fixtures had been set the 
wall and floor men had completed their jobs in the bathrooms? A. Yes. 

Q. Now, the specification also reads in the next paragraph: 

"On completion of work, and immediately prior to test 
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i and acceptance of same, plumber shall remove protective 
coverings, thoroughly clean all fixtures and other equipment 
417 in connection with his work, shall polish all bright work; and 
generally leave work in a neat, clean condition, ready for use 
and operation." 

Did you comply with that part of the specification? A. Yes. 

Q. You did have the fixtures cleaned? A. Yes. 

Q. Were the fixtures ready for use? A. Yes. 

Q. Now, Mr. Faust, going back to the time that you were 
called to the Children's Center in connection with the water damage, 
how many times did you go out? You went out and did your work which 

. you have described on the urinal itself. Did you have occasion to go 
out again? A. I went out on the 9th. 

Q. That's two days later? A. Two days later. 

Q. On either of those two visits did you have any conversations 
with Mr. Skidmore? 

THE COURT: Other than he has related? 


BY MR. LOOS: 
Q. Other than you have related? A. Yes, on ‘the 9th. 
418 Q. Can you tell us what that was about? A. Well, Stanley 


Beck and myself went out to meet the insurance men. | 
Q. Could you keep your voice up so we can hear you? A. Mr. 
Beck and myself went out to the job. We were supposed to meet the 
insurance man out there to look the situation over. Mr. Skidmore was 
in the building at the time. So we walked into the men's room and ex- 
plained to the insurance man what had happened. So in the meantime 
7 Stanley and the insurance man walked out of the men's room and 
walked around to the gymnasium. Mr. Skidmore and I were just 
talking. I had been out there 18 months and knew him prety well. 
He said he didn't know what the fuss was. 
On the 6th, at five minutes to 4, he came in to ‘lock up all the 
windows. He said he used the men's room. He used the urinal in 
the men's room, and closed the window, and went across on the other 


| 
| 
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side of the gymnasium and got the painter. That was the only man in 
the building. 

Q. Did he say he locked up after that time? A. Yes. 

Q. Did he say there was anybody else working in the gymna- 
sium other than the painter, whom you referred to? A. Just the 
painter. That's the only one he referred to. 

* ak * * ak 

419 Q. Do you know, from your experience as a plumber, do you 
know of any means that you would be able to insure that foreign matter 
such as oakum would not get into these flush valves? A. There is 
no way to insure it. 

Q. Have you ever known it to happen before? A. That the 
urinal keeps running? . 

Q. Yes. A. Yes. 

THE COURT: I do not think you mean that, do you? You mean 


the urinal keeps running with the oakum, don't you? 


BY MR, LOOS: 
Q. Have you ever known of an occasion where the urinal was 


kept running because of a foreign object being stuck in the same way 
that this oakum was? A. Yes. 


* * * * a 
420 CROSS EXAMINATION 

BY MR. RYAN: 

* * * * * 


Q. Sometime during the course of this construction your job 
was changed from foreman to supervisor? A. Yes. 

Q. What is the difference, and what was the difference in your 
duties when you became supervisor as distinguished from when you 
were foreman? A. I looked after all the jobs. 

Q. All of the jobs? A. Yes. 

Q. In addition to the job at Laurel, Maryland, how many other 
jobs did you supervise? A. Quantico, Virginia, and Williamsburg 
School in Virginia. 
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Q. When was it that you became supervisor, if you can fix the 

421 date? A. Well, I was acting just before Christmas of that 

year, but on February 22 I officially took over as outside superintendent. 
Q. Before you became supervisor, had the urinal in which this 
valve was installed been put in place? A. I didn't hear that. 
Q. Before you became supervisor had this urinal been installed 
in which this particular valve was involved? A. I couldn't answer 

Q. Do you know of your own knowledge when this urinal was 
installed? A. It was installed in January or December. 

Q. How do you fix that date, sir? A. Well, the date of our 
fixtures. Our fixtures were out on the job approximately three months 
before. I don't know if we started at one end of the building or started 
right in there and worked back. It all depended on which bathroom was 
ready that we worked in. It may have been set first or last. 

Q. So you don't know in point of time when this urinal was put 
in? A. No. 

Q. Who succeeded you as plumbing foreman on the job? 

A. Mr. Tom Porch. 

422 Q. And the actual installation of that urinal would have been 
under his direct supervision, wouldn't it, if it was installed in Decem- 
ber or January? A. Yes, I believe it would. ! 

Q. I think you have told us that first of all the porcelain sec- 
tion of the urinal fixture is set in place before the walls go up, as the 
walls go up; is that right? A. Yes, I did. : 

Q. You did that? A. Personally. : 

Q. When did you do that? A. Around November. 

Q. And when that is done, the roughing-in plumbing has also 
preceded that, hasn't it? A. Yes. | 

Q. So that when the porcelain section of the urinal is put in the 
wall, all that preceded it, by "all" I mean-- A. The roughed-in-- 

Q. The roughed-in fixtures are all in place? A. Yes. 

Q. And the urinal is set in place and the roughing-in is connected 
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to the porcelain part? A. Yes, all but the water. 
Q. All but the water. Is the valve then installed? A. No. 
423 Q. When is the valve installed, sir? A. The valves are in- 
stalled when we come back and set the toilets or lavatories, when the 
fixtures are ready to be set. 

Q. That's the final portion of the installation? A. Yes. 

Q. Is that when the toilet seats are put on? A. It's the last 
thing. We try to get them on a day or so before inspection. 

Q. Getting back, if I may, Mr. Faust, to the roughing-in for 
this particular urinal-- A. Yes. 

Q. --the roughing in through the pipe sections which lead to 
the water service is also part of the Anderson contract, is it not? 

A. Yes. 

MR. LOOS: I wonder if you could keep your voice up. Iam 
sure the Judge is having difficulty hearing you. 

THE WITNESS: All right. 

BY MR. RYAN: 

Q. The roughing-in in this case had to provide water piping 
from the actual location of the urinal to some point all the way under 
the building out to a place 5 feet beyond the building? A. Yes. 

424 Q. And this particular urinal, I think you have pointed out, 
in this case is located-- Can you tell us how far it is from the actual 
physical location of the urinal to the outside 5 feet beyond the building 


place at which you made the connection? A. To the water? 


Q. Yes, sir, tothe water. A. Yes. The water came over 
in the front of the building. I don't know what the measurements are, 
but it is the main service to the building. 

Q. The main service is just about where this plan is designated 
“First floor plan" in capital letters? A. Yes. 

Q. And all of the piping from that point to the actual location 
of the urinal was installed by, provided by, and put into place by your 
company? A. Right. 

Q. Were all of the joints in that service, from the point outside, 
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where the outside water service is located to the point where you made 
the actual appliance connection likewise leaded and fitted with oakum? 


9 


A. No. | 
Q. How many of them were, sir? A. None. 
* * * * * 
426 Q. Isn't it customary when these installations are made, that 


the installation is completed, that then a water test is made, and that 
then the water is cut off to that particular i areas until the job is 
ready for final inspection? A. No. 

Q. Didn't the specifications in this case call for it, sir? A. No. 

Q. I refer you to the second paragraph of plumbing specifica- 
tion P-3-3, which reads: : 

"As soon as any fixture is set, approved means shall 
be provided to prevent its use, misuse, breakage, or soiling, 
and all finished metal shall be greased or otherwise protected. " 

A. That's what we did. | 
* * * * * 
427 Q. Can you prevent its use if you have it provided with water, 
if you have water up to the appliance. A. No. | 

Q. Then I will ask you what steps you took to prevent the use 
of this urinal in accordance with paragraph P-3-3. A. I take it this 
paragraph means any built-in fixture. 

Q. You take that paragraph to only apply to a ‘puilt-in fixture? 
A. Yes, like a bath, or ‘something that has to be protected. 

Q. A urinal is a built-in fixture, isn't it? A. Yes. 

Q. Then if a urinal is a built-in fixture, what steps did you 
take to prevent its use after it had once been put in? A. There wasn't 
any water hooked to it. 

Q. I don't quite understand that. Why do you say there was no 
water hooked to it? A. You asked me if when the urinal is put in 
place what protection did we have. I said there is no water to it. We 
put the crate around it. 

Q. Maybe I am not following you. Who connected the water to 
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this fixture? A. The owner. 

Q. Did Anderson? A. Yes. 

Q. When did the Anderson Company connect water to this fix- 
ture? A. When they set the fixtures. 

Q. And I think you have said that was sometime in December or 
January? A. They were finished in January. 

Q. At that time they ran water to the fixture? A. Yes. 

Q. Then I will ask you what did they do after December or 
January, then, to prevent the use of this urinal? A. We don't try to 
prevent the use. 

Q. Isee. A. At that time. 

Q. So then from the time that your provided water to it, no 
steps were taken to prevent its use? A. Thatis right. When you put 
water to a fixture, it is in operation. 

Q. I see. 

I understand from you that you were not the person who physi- 


cally took this valve off and discovered the piece of oakum? A. No, 
429 I was there. 


Q. You were there and Mr. Beck was the man who actually 
physically disconnected it? A. Yes. 
7 Q. You have also identified here what is now in evidence as 
a piece of canvas, it looks like canvas, Anderson Exhibit 21. Unless 
I am mistaken, all that happened was that Mr. Loos showed that to 
you from about where I am standing. I would like to know how you 
identify what is now Exhibit 21 as being the piece of canvas that was 
removed at the time you were on the job. A. I saw it twice before. 

Q. Is there some identification mark on it that would lead you 
to know that this is the piece of canvas, other than you saw a piece 
of canvas twice before? A. I saw the man pick that piece of canvas 
up and take it. 

Q. Is there something on that piece of canvas that makes you 
sure that that is the piece? A. No, just paint stains. 

Q. In other words, you saw a piece of canvas with paint stains 
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on it? A. Yes. 
Q. And you assume that this is the same piece? A. Yes. 
430 Q. Who picked the piece up? A. Mr. Beck took it out of the 
urinal, and two days-- Shall I go ahead? : 
Q. That was on what date, sir? A. On the 7th, 


| 
* % * * & 


Q. When you got on the job on the 7th, had the pi nee been re- 

moved from this valve? A. No. 
431 Q. Was the water then running? A. No. © 

Q. What means had been taken to cut it off? A. Mr. Skid- 
more turned it off. 

Q. How had he cut it off? A. Witha scsertae 

Can you do that without removing the top, sir? A. Yes. 

* 5 * *: * 

Q. Now there is in evidence here, Mr. Faust, a proposal, 
which you were not familiar with, from the United States Window 
Cleaning Service, and also an invoice, dated April 5, 1954, from that 


same company. Did you ever have any occasion to supervise that 


company to see whether or not it did what it was supposed to do for 
your company? A. Yes, I checked the fixtures. But on a case like 
that it doesn't enter into my job at all. Either Mr. Beck gets it or 
Mr. Mooreman. | 
Q. Perhaps you didn't understand my question. My question 
432 was whether or not you checked behind the United States Win- 
dow Cleaning Service to see if in fact they performed their contract 
A. Yes. 
Q. You did. When did you go behind them to. see that they 
cleaned the fixtures? A. Before the bill was paid. : 
* * cd 
MITCHELL WELCH | 
was called as a witness for R. E. Anderson Company and, being first 
duly sworn, was examined and testified as follows: : 
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DIRECT EXAMINATION 

BY MR, LOOS: 

Q. Would you state your full name and your occupation, please? 
A. Mitchell Welch, W-e-l-c-h. 

Q. What is your occupation, Mr. Welch? A. Cleaning. 

Q. Mr. Welch, do you work for the United States Window and 
House Cleaning Company? A. Well, I work for them part time now, 
but I used to work for them regular, full time. 

ar %. * * oe 

Q. Were you working full time for them as far back as 1954? 
A. Yes, sir; I was. 

, Q. What was the nature of your duties for the United States 
Window and House Cleaning Company? A. Cleaning bathroom fix- 
tures. 

Q. Do you recall doing any work at Laurel, Maryland, on the 
Children's Center out there? A. I do. | 

Q. What was the nature of the work that you did? A. I 
cleaned all the bathroom fixtures. 

xe % * * 5 

434 Q. Can you describe what you did when you cleaned the fix- 
tures? A. Well, I took a razor blade, removed all the stickers, 
and took a rag and Ajax and washed all the fixtures off. 

Q. Do you recall whether or not there was any debris or 
trash or anything in any of the fixtures? A. No, I don't recall of 
any being in there. 

Q. When you left the fixtures, did your job include removing 
all such debris or trash? A. That is right, but there wasn't any 
trash that we made. We didn't made any trash on the fixtures. We 
had a bucket to put the stickers in that we removed. 

Q. How long did you spend on that job? A. Four days. 

435 * * * * * 
| Q. Can you recall, Mr. Welch, what the weather conditions 
were? Was the heat on, or can you give us any way that we might fix 
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the time a little better as to when the fixtures were cleaned? A. Well, 
it seems to me like they had a slow heat on. There was some heat in 
the building. 

Q. Can you recall whether it was warm or cold outside? 
A. It was cool outside. 

Q. It was cool outside? A. Yes. 

MR. LOOS: That is all. 


436 ae ca * * * 
REDIRECT EXAMINATION | 
% ok * ; * + 
BY MR. LOOs: 


Q. Can you recall what else was in the butlding? A. Yes, 
there was a gymnasium in there. 

Q. Can you give a general description of anything else that 
was in there? A. Well, I couldn't give you a full idea of what all 
was in there, but I knew there was some carpenters working in the 

437 gymnasium. | 

x * * x aie 

Q. Do you have any idea how many fixtures there were? 

A. No, I couldn't recollect how many fixtures there were, but I know 
it took two of us four days to clean all of them. : 

* * * * * 

438 JOHN METS i 
was called as a witness on behalf of R. E. Anderson Company and, 
being duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. LOOS: 
Q. Would you state your name, please, sir? A. John Mets. 
439 Q. What is your occupation? A. Iama building superinten- 


dent at the District of Columbia Children's Center, Laurel, Maryland. 
Q. How long have you held that position? A. Since August 16, 
1954, | 
* * * * * 
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440 Q. What is the nature of your duties? Can you describe them 
briefly? A. Iam responsible for the operation, maintenance, repair 
and upkeep of the buildings, utilities and grounds at the Children's 
Center. 
Sa * te bd * 
Q. What records were you required to bring? A. I was re- 
quired to bring "Records, if any, pertaining to replacement of flush 
valves for urinals located in building A of the Children's Center, In- 
dustrial Home, School for White Boys and Girls, Laurel, Maryland." 
Q. Did you bring any such records? A. No, I did not. 
441 Q. Why is that? A. Because there are none. 
Q. Would you have control over any such records if there had 
been any requests for replacement of such valves? A. Yes, sir. 
Q. What is the procedure for ordering a replacement of an 
article, such as a flush valve? A. The general procedure-- 
THE COURT: May TI interrupt you? Do you need that from 
him? He says there are none. 
THE WITNESS: I should say that the records I have-- 
THE COURT: I think you have answered it, if that is a fact. 
THE WITNESS: I have records, sir. I should say the records 
I have are negative. 
THE COURT: That is what I understood. 
MR. LOOS: I have no further questions. 
* * * * * 
443 MR. LOOS: Your Honor, I have some correspondence which 
Mr. Jackson and Mr. Ryan have both seen during the recess, and 
which they do not have objection to. It is correspondence between 
Gunnell and Anderson, with copies of correspondence between the 
District of Columbia and Gunnell which relate to this Ric-Wil matter. 
I think that this would probably be an appropriate time to intro- 
duce this correspondence into evidence. 
THE COURT: All right, sir. 
444 MR. JACKSON: That is not entirely correct. 
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MR. LOOS: I have not come to the other part. Before I begin 
I want to make this corollary statement. Some of these contain state- 
ments which amount to conclusions concerning the cause of the damage 
to the Ric-Wil System. We do not want to offer these as being any 
evidence of anybody's negligence. We do not consider that it is our 
duty to prove who was negligent. Our proof is to only show that we 
did the work that was necessary to do, and that under the terms of 
the contract, as interpreted by the parties, we are entitled to be paid 
for it. That is the purpose of this evidence. | 

* * * * * 

447 MR. JACKSON: May it please the Court, I just want to under- 

line the consent to the admissibility of the papers that Mr. Loos is 
now Offering. It is with the understanding that this is a Court trying 
a case without a jury, and that there are assertions in these of what 
Anderson has concluded as the cause of this panasEe, 4 and as a matter 
of fact who they think ought to pay for it. 

THE COURT: Iam not going to use them for shoring cause. 

448 MR. JACKSON: If that be so, I have no objection to them. 

THE COURT: You are not even offering them for that purpose? 

MR. LOOS: I certainly am not. 

THE COURT: We understand that, Mr. Jackson. 


* * * * * 
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458 * * * od * 
HUGH WHITE 
was called as a witness on behalf of R. E. Anderson Company and, 
being first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. LOOS: 
Q. Could you state your name, please? A. Hugh White. 
x * * * * 


What is your occupation? A. I am foreman steanfitter. 
Q. Who do you work for? A. Robert E. Anderson Company. 
Q. How long have you worked for the Anderson Company? 
A. Approximately 13 years. 
Q. Do you recall, Mr. White, doing any work on the Children's 
Center at Laurel, Maryland? A. Ido. 

459 Q. What type of work did you do? A. We laid quite a stretch 
of underground Ric-Wil plus installation of heating in the various 
buildings. 

Q. By Ric-Wil, wmtis that? A. It is underground type of 
pipe that is used to run the steam from the powerhouse to the buildings. 
Q. Were you the foreman on that job? A. I was. 
Q. I hand you a drawing, and the title of it is "Ric-Wil Company," 
and I ask you if you recognize that. A. I do. 
Q. Could you tell us what thatis? A. This is a plan of the 
piping layout for the job in Laurel that we are speaking of from Ric- 
Wil, their plan. 
| Q. I see. . 
MR. LOOS: I would like to have that marked for identification, 
the next number. 
THE COURT: All right, sir. 


THE DEPUTY CLERK: No. 37. 


(L-8509 Ric-Wil Company drawing was 
marked Anderson Exhibit No. 37 for 
identification. ) 
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MR. LOOS: Your Honor, I might point out that this drawing is 
No. L-8509, submitted by the Ric-Wil Company, manufacturers of Ric- 
Wil conduit systems, and it was referred to in one of the exhibits, I 
460 believe it was Gunnell Exhibit No. 2, in one of those reports. I 
would like to introduce it in evidence at this time. 3 
* * * * | ed 


(Anderson Exhibit No. 37 for iden- 
tification was received in evidence. ) 


BY MR. LOOS: : 
Q. Mr. White, were you present during the time that the steam 


line was laid as shown there on the first page of Exhibit 37? A, I was. 
Q. Where does that steam line begin? A. It actually starts in 
the boiler house and runs through several of the buildings, and then it 
takes underground, back further off of this drawing. It starts under- 
ground. | 
Q. And it runs to where? A. It runs to what we call "Manhole 
No. 1." | 
Q. That segment of the steam line, what do you call that? Do 
you have any special terminology for that? A. We term that asa 
main line. | | 
* * * * * 
461 Q. Do you recall whether or not there came a time that it was 
called to your attention that there was damage to the steam line? 
A. Yes, I do. 
Q. Prior to that damage had you installed the line from the 
boiler house down to manhole 1? A, Yes. | 
Q. What was the condition of the line at that time? A. The line 
was finished and completed down beyond manhole 1. : 
Q. Do you know how deep it was laid? A. I had no less than 
30 inches of cover on it. | 
Q. How do you know that? A. Because I have measured it and 
it was laid by instrument. Ditches were cut by instrument. | 
Q. Did you perform any tests on the line, on the main line, or 
| | 


on 
- o 
we 
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were any tests performed on it while you were there? A. The tests 
were performed as the line was laid. Every two or three days we put 
so much in and tested it, and all the way down to manhole No. 1 it was 
completed and tested at that time. 

Q. Who was there when this testing was going on? A. I was 


there myself, and the representative of the Ric-Wil Company was there. 
* x x * 


* ae * * 


Q. What kind of tests were run? A. There was a test on the 
piping itself which is inside the casing, and also a test on the casing. 

Q. A test on the casing, what kind of test is that, a water test? 
A. Air test. 

oe ss bs * * 

Q. Referring back to this damage that you mentioned a moment 
ago, how did you learn about it? A. I was working in other parts of 


_the job. I seen these large earth moving machines running over the 


ditch, and I knew at that time they were going to do some damage. They 
were the biggest machines that I ever seen. They were tremendous 
machines. I don't know the capacity of them. I have never seen any as 
big since. 
When I seen that happen I reported it to Mr. Skidmore who is 
the general superintendent on the job, and I told him that I was afraid 
| they were going to do some damage to it. It wasn't more than a few 
_ Gays after that that there was some damage done. 
Q. When you told Mr. Skidmore about this equipment, what did 
he say? A. Mr. Skidmore told me that he would do what he could, but 
463 that it was a separate contractor that was doing that excavating 
_ over there. He didn't have anything to do with that particular excavation. 
| Q. Who told you about the damage? A. Well, I don't recall who 
told me. I was in the vicinity almost as soon as it happened. The same 
day that it happened I knew it had happened. 
Q. Did you go back and look at it? A. I did. 
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Q. What was the condition of the line then? A The line was 

very badly mashed and cut across this, what we call No. 6 loop here. 

Q. No. 6loop? A. Yes. | 

Q. Can you put a mark with red pencil where No. 6 loop is so 
we will know where that is? A. I would say it was across through this 
area like that (marking). | 

Q. Did you notice anything concerning the grown cover on top 
of the line at that time? A. Well, some of the cover had been re- 
moved. The machines in going through there had scraped some cover 
off. In fact, they got down to too far. I don't know whether it was 
their blade or what it was, but it had cut the casing on the conduit. 

464 Q. Could you tell us what was done in repairing that damage? 
First of all, were you there when it was repaired? A Yes, I was. 

* * * * * 

A. We repaired one-half of this loop here, and one straight 
length adjacent to the loop. . 

* * * * * 

A. And one full length connecting to that loop, one straight 
length, what we term a loop. i 

Q. Then what did you do after you repaired those two? What 
happened then? A. The far corner of the same loop or the other half 
was damaged too, and we repaired that. We welded it and repaired the 
casing with the tar that goes over it, and covered it back up again. 
That's all we did at that time. 

Q. Did there come a time when you had ‘to do further work on 
that part of the line? A. Yes. I was instructed to uncover the line for 
600 feet. : 

Q. 600 feet from where? A, From manhole 1. I got orders 
from our office to uncover it. | 

465 * * * | * ! * 

Q. What did you do after it was uncovered? A. Then we were 
told to test, put an air test on it, the complete casing, from No. 1 back 
to where it came out of the ground, which would have been the whole 


~ 
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Ric-Wil line from there back (indicating). 

Q. What operations did you have to go through in order to per- 
form that test? A. We had to go in the manhole, and there is a plug 
in the end seal, what they call an "end seal,” and connect an air line 
to that from a compressor, an air compressor, which sets outside 
on the street. 

We put the test on inthat manner. We had quite a time with that 

test. We couldn't get it to hold air the length of time, the period of 
time. 

Q. Did you test the unexcavated portion as well as the excavated 

portion? A. Yes, yes we did. 
466 Q. What operations did you have to go through to do that? 
A. That was all in the test. It was full of air all the way back. At 
one time after we had so much trouble we taken -- I was instructed to 
take a length out up at the head of the excavation where he had uncovered 
it, take a length out and blanket off and test from there back, which 
| would isolate this part in here where the doubts were. 

Q. Did you take that line off? A. We did. We taken the line 
out and tested from there back. 

Q. And did you put it back? A, It proved O.K. 

Q. Did you put the length back in? A. Then we put the length 

_ back in and retested again, knowing that the damage was in this area. 

There were, of course, which showed up at that time, some pick 

_ holes which were -- they were done by the uncovering of the line. 
Q. Did you repair those pick holes? A, We repaired those; 
and this second half of the loop, we found some more damage to that. 
_ If I remember correctly-- 
THE COURT: You mean damage other than pick holes? 
THE WITNESS: Other than pick holes; yes, sir. It was part of 
467 the original damage that we hadn't found in the earlier stages. 
| BY MR. LOOS: 
| Q. Did you then replace that other half loop? A. Then we re- 
placed the other half loop and put tests on, and everything seemed to be 
all right then, as far as we knew. 3 
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* * * * 
468 BY MR. LOOS: 
Q. Mr. White, I am going to show you defendant Gunnell's Ex- 
hibit No. 2, which is a letter containing a series of what purports to 
be daily service reports from the Ric-Wil Company, md I show you one 
dated 10-20-53, which is October 20, 1953, which says: 
"Note Ric-Wil Drawing L-8509, Sheet 2 of 2. From 
manhole #1 to loop 5 and possibly loop 4 has. to be lowered 
from 3 to 5 feet." 


A. I don't know where this came from. 
* * * * | * 


' 
| 


469 * ae * cd ! & 

Q. Mr. White, can you remember how long the main line had 
been completed before the damage occurred? A. I couldn't give you 
exact dates, but it was approximately two months, I would say, in this 
area from No. 1 back, which was completed before the damage was 


done. | 
XK * * * | * 
CROSS EXAMINATION 
BY MR. RYAN: : 
* * * * | * 





@. You indicated that section had been completed about two 
months before it was damaged. I am trying to fix what calendar month 
that would have been that that section had been completed. A. To the 
best of my knowledge, I think the damage was done around in October, 

470 so that it would probably be in August, the first part of August 
that-- | 

Q. Of 1953? A. Yes. | 

Q. Now you have indicated you saw several heavy earth moving 














pieces of equipment going over the Ric-Wil installation, and you called 

that to the attention of Mr. Skidmore. A. I did. ! ; 
Q. Did you call it to the attention of the operators of the equip- 

ment? A, I did talk to one of the -- not the operators themselves, but 
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one of the men who was there. I don't know whether he was foreman 
or not. I couldn't identify him. I wouldn't even know him if I fell over 


_ top of him. 

Q. Mr. Skidmore told you that that particular operation was not 
part of his contract, not part of the Gunnell contract? A. That's right. 

Q. And that he had no control over these people, didn't he? 

A, That's right. 

Q. Did you recognize that equipment as being the equipment 
used in connection with the installation of the roadways? A. Yes. 

Q. Do you know who the roadway contractor was? A. No, I 
do not. 

471 Q. I think you also stated, Mr. White, that when this uncovering 
of the 600 feet was effected, that you found some additional damage 
that you had not found around loop 6. You found some damage that was 
occasioned by the picks which were used in removing the backfill. 
What other types of damage did you find? A. That's all, the pick holes 

in the line. On the second test I am speaking of now. 

Q. Yes, sir. A. The damage to the -- If you recall, I said 
that half the loop that we did not remove on the first go around, that 
there was some damage to that, and that we had repaired it. We found 
further damage to that half loop. 

Q. Is that part of loop 6 also? A. I beg your pardon? 

Q. Was that in loop 6? A, That's right. 

Q. What additional damage was it that you found in this second 
half? A. I don't know. It is kind of hard for me to explain it to you. 
Where the casing goes together it comes to a point at a 90-degree 
angle, and around that seam, that is a welded seam down there, we 

_ found in being mashed down some of that seam had opened up in places 
- underneath, and there were numerous pinholes all through that area. 

472 Q. Was that also a damage resulting from a crushing? A, Yes, 
definitely. 

Q. In what area did you find, Mr. White, that the complete 
topping had been removed, so that apparently a blade, I think you said, 
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had scraped or cut the conduit? A. That was came across where I 
marked this No. 6 loop. 

Q. Right across No. 6 loop? A. Yes. 

Q. Was No. 6 loop under what eventually would be a highway, 
or was that off of the roadway? A. The No. 6 leaps was off of the 
roadway. 

Q. Can you tell us about how far off the roadway it was? A, It 
was a roadway down one Side of it, and then an entrance to the parking 
lot. The entrance to the parking lot was across the conduit. I would 
say probably 40, about 40 feet from the loop. Possibly a little bit 
more, without going into detail. : 

MR. JACKSON: Excuse me. I didn't hear that. What was 40 
feet from the loop, Mr. White? : 

THE WITNESS: The entrance to the parking way. 

BY MR. RYAN: 
Q. Was there any damage to the Ric-Wil which was in that area 


some 40 feet away which was the entrance to the parkway? A. No, 


473 there was. : 

Q. Did you on any occasion observe any other equipment, other 
than this earth moving equipment crossing over the Ric- Wil in the 
area in which the Ric-Wil was damaged? A, No. There may have 
been a few real light trucks, but nothing of any consequence. In fact, 
that wasn't used as a roadway through there at all. : 

Q. Where was the nearest physical construction? By that I 
mean a building being erected. About how far away from that loop was 
the nearest building being erected? A. I would say from 90 to 100 feet. 

Q. Mr. White, the installation and preparation of this Ric-Wil 
system was done entirely under the direction of a Ric-Wil represen- 
tative, was it not? A. That's true. i 

Q. And none of the Gunnell Construction Company employees or 
job foremen or superintendents gave any directions in connection with 
that installation, did they, sir? A. I don't quite follow you now. 
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Q. Was there any Gunnell representative who had any super- 
vision of that installation? A. Not any more than they usually do on 
any other part of the project. 


* * ae * * 


474 x * * * * 


Q. Do you recall when it was that those repairs were made? 
A. IfI recall, it ought to have been around the first part of December. 
Q. 1953? A. Yes. 


Q. Following that, when was it that the exploration was made, 
when you had to re-open this 600 feet to run a later test? A. Iam 
not too sure on dates on that now. I mean, it's been a little time back, 
and truthfully I would probably be guessing if I tried to tell you. 

Q. If the records show it was in April 1954, would that be your 


recollection as being the proper date? A. It could possibly be. I 
wouldn't say yes or no. 
475 * * * 


* x 

Q. Up to that time, Mr. White, had you run any steam tests, 
prior to that date? A. If I recall, steam was on the line. 

Q. When do you recall steam being on the line? A. Steam was 
used through that winter to heat some of the buildings, if I recall 
rightly. The damage was in the casings. The steam line itself was 
not damaged. 


Q. So that a steam test would have been all right? I mean, it 
would have held steam? A. Oh, yes, sure. 

oe * * * 
476 CROSS EXAMINATION 


BY MR. JACKSON: 
Q. Mr. White, let me see if I can get clear what your recollec- 
tions are. Sometime in the fall of 1953, that is, in October of 1953, 
as I understand it, you found damage in loop No. 6, as the result of a 
sharp instrument having struck the line? A, That's right. 
Q. Now then, later on, as I understand it, when you uncovered 
the line, the following spring, you found the crushing damage; is that 


~ 
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correct? A, No. There was crushing damage when I said that it was 
torn. It was also crushed at that time. 3 
Q. Isee. So that when you first saw the damage in the fall of 


aes 1953, you saw at loop No. 6 crushing damage and damage from having 
> been struck by a sharp instrument? A. Yes, sir.' i 
eS Q. Later when you uncovered this line for a distance, did you 


say 600 feet? A. Yes. : 

Q. When you uncovered it you found that there was other damage 
to the casing? A. Not until after we had made the test on the far end. 
When we came back -- I don't know whether I can explain this the very 
way I am trying to tell you, but once we had taken this length out, and 

477 we tested the part behind that. 

Q. You mean uphill from it? A. It proved all right. Then we 
had to put the length in and test this all over again. 

Q. Yes, sir. A. And that's when we knew that we had isolated 
the damage in this area. 

Q. And you then learned that there was something wrong up the 
line, is that right? A. No, no. 

Q. Iam sorry. I do not follow you. You put back, you fixed the 
damage that you had seen in the fall of 1953, by inserting a new section, 
is that correct? A. We put a new half loop and full length at No. 6. 

Q. When you did that, then you put a test on the line to see 
whether there was -- A. No, sir. No. There was no test put on. 
That was covered up, and it wasn't tested at that time. There was no 
test put in there when that particular piece was put in. 

Q. Then after that, by some means, found that there was some 
damage in another portion of the line -- A. No, sir. 

Q. I didn't understand it. ! 

THE COURT: Let me see if I understood = Didn't you say 

| that you did find some further damage in connection with loop 6, the 
| 478 second half of loop 6? 
THE WITNESS: Yes, sir. 
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BY MR. JACKSON: 

Q. And you never did find any damage farther on the line, farther 
up the hill? A. No. 

Q. The answer is no? A. No. 

Q. So that now we know your recollection is that whatever 
damage there was to this line was in one or another section of loop No. 
6; is that correct? A. It would be in the 600-foot area that we had 
isolated. We knew that. 

Q. Well loop No. 6 didn't constitute 600 feet, did it, sir? 

A. No, but we knew that the damage was within that area, and that's 
when we started looking in that area. We had eliminated the hundreds 
of feet before that. 

Q. Yes, sir. A. Then we started to look in that area. After 
we came back to retest again. 

| Q. In response to the question of the Court to you, when you 
actually uncovered the rest of the line and discovered the damage, it 
was in the other section of loop 6; is that correct? A. That is right; 
yes, sir. 

479 Q. All right. Now let me get back to this, Mr. White; The 
damage that you found there that you ultimately repaired at one time 
or another was all in one or another section of loop 6, is that correct? 
A. Plus the one straight length that we put in. 

, Q. And that was immediately next to -- A. Immediately next 
to No. 6 loop. 

Q. Was it on the upper side or the lower side? A. What you 
would say would be the upper side. 

Q. The upper side? A. Yes. 

Q. And was that damage to that section that you are talking 

about, what kind of damage was that, to the casing? A, The casing 
was mashed. 


Q. And then you spoke of some damage also from picks? A. Yes. 
Q. And that came from the uncovering? A, That's right. 
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Q. You deduced that it was from the uncovering operation ? 
A. That's right. | 

Q. And those holes that were made in there " the picks also had 
to be repaired? A, That's right. | 

Q. How were they repaired, sir? A. They 1 were welded, closed, 
and then closed with tar, too. You see, that has a coating of tar, this 

480 casing. | 

Q. Is that also how the damage from the crushing was repaired 
in that straight section? A. No. That straight section is the one -- if 
that's the one you are speaking of, it's the one that we had taken out, 
the one up the hill from the loop. : 

Q. Iam trying to find out where the damage was from the picks. 
A. That was spread out in this 600-foot area. | 

Q. Each one of those pick holes had to be welded or repaired 
by one means or another? A, That's right. | 

Q. You didn't find any crushing in the upper area of that line, 
did you? A. Nothing that we would say was bad. There was a few low 
spots in it, but nothing that was -- nobody determined it to come out, I 
will put it that way. 

Q. I see. 

All of the damage that had to be repaired, or ine serious damage 
from either the sharp blow or the crushing was in loop No. 6 or the 
section immediately next to it, the straight section ? A. That's true. 

Q. And the answer is yes? A. Yes. | 

481 Q. Now, sir, would you take a look at the plan which is before 
you and which Mr. Loos showed you and identified as Anderson Exhibit 
No. 37, and will you tell us the distance on that plan from manhole 
No. 1 to the center of loop No. 6. It is marked on there, I think you 
will find, sir. A, It is 161 feet 6 inches. 


MR. JACKSON: I am looking for your letter of September 14, 
1954, which you offered yesterday among the exhibits. 
MR. RYAN: That is No. H. 
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BY MR. JACKSON: 

Q. Mr. White, you were the man on the job? A. Yes. 

Q. And you made the measurements when the reports were made 
to the Anderson Company of the location of the damage, and so forth; 
is that correct? A. That's right. 

Q. So that the figure which appears in Anderson Exhibit No. 34 
in the second paragraph, and Iam quoting: 

"On approximately October 1, 1953, the excavating con- 
tractor performing the street and site grading, under contract 
with others, ripped up a portion of the underground steam con- 
duit system approximately 160 feet northeast of steam manhole 
No. 1, as shown on the approved Ric-Wil drawing L-8509, Sheet 
#1." ‘You are the source of that information, are you not, sir? 

482 A. I think this is probably taken off a drawing. I call my office and 
report the damage and tell them that it is at loop No. 6. 
Q. You don't know whether you are the source of that measure- 
ment? A, No. 
Q. You knew it was loop No. 6? A. That is right. 
Q. And loop No. 6 was approximately 160 feet northeast of 
-manhole No. 1? A. No. 1. | 
Q. Is this drawing L-8509? A, It is. 
Q. Now, Mr. White, is it also true that loop No. 6 was within 
_ the roadway area, that is, the area which was marked out as a service 
entrance to the parking area? A. Not to my knowledge. 
, Q. Let me ask you to take a look at this. Get yourself oriented 
as you wish. A, All right. 4 
Q. Now you recognize this as one of the drawings used by your 
company? You see the steam line onthere? A. Yes. 
Q. The answer is you do recognize it, sir? A. Yes. 
483 Q. Iam referring to Hale Exhibit for identification No. 5. Do 
you see the scale of this plot plan? A. Yes. 
Q. What is the scale, sir? A. One inch equals 100 feet. 


»> 
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Q. Will you put a rule, please, sir, on that drawing, and will 
you kindly measure from manhole No. 1 to the center of the loop on 
that drawing and tell me how many inches? A, | the center of the 
loop it measures 2 inches. 

Q. And that would be 200 feet? A. 200 feet. 

Q. So that this drawing which you first saw and measured from 
does not show the loop in the same position, does it? A. According 
to that, that's true. | 

* x bs * : a 

484 Q. Let me ask you to take a look at this one which is Hale 
Exhibit No. 5, and which you said you did recognize before. A. That 
is right. 

Q. Will you put your rule on that manhole cover No. 1 and 
measure off the distance which on this scale of one inch equals 100 
feet, and locate on it the distance of 160 feet approximately northeast 
of manhole No. 1. 

(The witness did as directed. ) 


Q. 160 feet brings you southwest of the center of loop No. 6, 
does it not, sir? A. Would you repeat that, please? 

Q. That 160 feet on that plan would show a point on the steam 
line which would be southwest of the center of loop No. 6, wouldn't 
it? A. Yes. 


Q. And it would be outside of loop No. 6? That point is not 
within loop No. 6, is that correct? A. That's right. 

Q. Also, if the center of loop No. 6 were placed at that point, 
loop No. 6 would in part lie within the area which is shown as the road- 
way to the service parking area, would it not? A, It possibly would, yes. 

Q. It possibly would. Can't you be a little more specific and 

485 say that it would? A. I would say it would probably be half in 
and half out. 

Q. Probably half in and half out. So that if that loop No. 6 
were located as it is shown in Hale Exhibit No. 5, loop No. 6 would 
be half in and half out of the roadway entrance to the service parxing 
area? A. Yes. . * 
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Q. The answer is yes? A, Yes. 
Q. Now, at the time when you were working on this job you were 
closely identified with the installation of the Ric-Wil System. I will 
_ show you a photograph picture on the Ric-Wil circular and ask you if 


you can identify in that circular a pictorial description of the kind of r 

_ line that this Ric-Wil System consisted of. A. It is a corrogated “ 
casing with the tar wrapping over it. | 
Q. Do you recall whether it had one or two pipes init? A. - 


There was -- let me see -- there had to be two. 

Q. There had to be two, sir? A. Yes. When I said this I was 
identifying it as to the appearance of the casing, and so forth, not that 
it was just a single pipe as shown in this picture. There would be two i 
pipes. P 
486 Q. So that the installation and the casing were substantially the 

same? A. Yes, that's right. 

Q. Would you just put your initials on this? A. (Marking. ) 

Q. You recognize this as a circular of the Ric-Wil Company? 

A. Yes. 

Q. Do you also recognize this manual of installation instructions 
as a circular of the Ric-Wil Company? A. Yes. 

MR. JACKSON: I refer to Form 5402, Manual of Installation 
Instructions, Ric-Wil Hel-Cor Insulated Pipe Units, and ask the Clerk 
to mark this Hale Exhibit No. 7 for identification. Also Ric-Wil 
Insulated Piping Systems Catalogue as Hale Exhibit No. 8 for identifi- 
cation. 


_ (Form 5402, Manual of Installation In- a 
_ gtructions, Ric-Wil Hel-Cor Insulated 

Pipe Units was marked Hale Exhibit 

No. 7 for identification. ) 


(Ric-Wil Insulated Piping Systems Cata- 
logue was marked Hale Exhibit No. 8 4 
for identification. ) 


BY MR. JACKSON: 


487 Q. Mr. White, the Ric-Wil pipeline requires rather delicate 
handling, does it not? A. Up toa degree, I would say yes, it does. 
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Q. When it is being lowered into the trench and handled it 
should be handled with special care to avoid damaging the casing and 
causing a break in the line that would create a leak? A. We never have 
any trouble with leaks if that's what you mean. The damage that might 
occur would be to the tar that's on the outside. 7 

Q. And therefore make a break which would damage possibly 
by erosion or corrision? A, That is right. : 

Q. So you are referring to such an instruction as appears here: 
"Unit should be unloaded by crane, using care to protect coating on 
unit? A. That is right. 

Q. And you saw that these lines were installed in accordance 
with that instruction? A. Yes. | 


Q. Can you find in that Manual of Instructions general infor- 
mation on one of these two-line sections that is illustrated in there ? 
Is one like this one? A. Here's one (indicating). 

Q. Will you put your initials on that? You 2 it is somewhat 


488 like it? A. That is right. 

Q. Now, Mr. White, will you please read the last sentence of 
the instruction under "Backfilling"? Will you read the entire instruc- 
tion under "Backfilling” so the reporter can get it? 

A. "Backfill as per specifications applying. Lacking such 
data, backfill as follows: Tamp backfill where necessary or 
conditions require. Do not use large stones or boulders in 
backfilling. Use care with final machine backfilling. 6 inches 
of sand fill (free from cinders) must be placed around conduit 
(top, bottom, and sides) before applying any backfill containing 
cinders. Preferably cinders should not be used. Machine and 
traffic crossings should be protected with timber until backfill 
is settled." 

Q. When you saw these vehicles crossing the a line, did 
you protect the steam line with timber? A. I did not. 

Q. You did not? A.-. No, sir. | 

Q. Mr. White, you said you saw heavy earth = equipment 


~n, el fom | 
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crossing this line. A. That's right. 
489 Q. And you told Mr. Skidmore about it? A. That's right. 

Q. Did you locate the foreman for the excavating work? A, I 
was talking to one of the men that were in that group. Now, whether 
he was the foreman for them or not, I wouldn't know. I wouldn't 
know the man if I ran over the top of him. 

Q. Then I understand you did not make a special point of going 
to the person in charge of that work and warning him with respect to 
the crossing of that steam line? A. I told this man on the job. I 
have no way of identifying him to you as to whether he was a foreman 
or not, but I definitely went to him and hold him the same as I told 
Mr. Skidmore. 

- Q..- What did you tell him? I am talking about Mr. Skidmore. 
A. I told him that I was afraid they were going to do damage to the 
conduit with those heavy machines going over it. 

Q. Were you in fact afraid? A. I was. 

Q. You were then aware that the crossing of that steam conduit 
with this heavy equipment might create damage by crushing the steam 
line? A, I was. 

490 Q. And you did not protect the steam line by placing timber 
across it? A. Can I answer that? 

Q. Oh, sure. A, What I would like to say is it would have taken 
an awful lot of timber, and I didn't feel like it was my place. It wasn’t 
a roadway, it was crossing. It was a big open field there that they were 

grading through. I didn't feel it was my place to put timber across 
that ditch. I reported it and did what I thought was the proper thing 
' to do. 
Q. And what you thought was the proper thing to do was to tell 
- Mr. Skidmore and to tell somebody, you didn't know whether he was 
_ the foreman or not, who was working with thé excavating? A, That is 
right,. exactly right. 
Q. And that's all you did? A. That is right. 
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Q. You say it wasn't in a roadway. Did you learn that the ex- 
cavating work was then being done on a roadway? A. They were work- 
ing on the road, yes. ) 

-Q. And that was the excavating equipment that you were talking 
about? A. Yes. 

Q. And it was working on a road? A, As tae as I know, they 
were, yes. They were working all over that place. : 

491 Q. The steam line ran right down —" the road, didn't it? 
A. Yes. 

Q. With how many feet of it? A. 50 feet, guessing. I am not 
sure. 

Q. On Hale Exhibit No. 5 for identification, tian you recognized 
as one of the blueprints used by Anderson Company, you see the steam - 
line and you see the road, is that correct? A, That is right. 

Q. You recognize the road right away as the line to which you 
put my pencil? A, Yes. 

Q. Will you measure that distance from the steam line on the 
edge of the road and tell us how many feet? A. It is approximately 
one-eighth of an inch. 

Q. One-eighth of an inch would be 12-1/2 feet on a scale of one 
inch equals 100 feet? A, It doesn't sound right. Is it? 

Q. One inch equals 100 feet on this cale? A. That is right. 

Q. And one-eighth of an inch would be one-eighth of 100, and 
one-eighth of 100 is 12-1/2. So that the distance from the steam line 
to the edge of the road is 12-1/2 feet, approximately, according to this 
plan. Is that correct? A. That's right. | 

492 Q. So that when you estimated the distance as being 50 feet you 
were somewhat in error; am I correct, sir? A, Possibly, according 
to this drawing, but I don't think that's a true picture of it. 

Q. Then you do not think that the steam line was installed in 
accordance with this drawing? A. I certainly do. , 


Q. Well, it was. A. I certainly do. 
* * co * *, 
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493 Q. And this drawing shows 12-1/2 feet. It may not have been 
installed that close to it. That is thesum of your recollection. 
You did see, did you not, the road equipment, the excavating 
equipment, being used to grade this service parking area back here 
which is northof building D? A. That is right. 
| Q. You did see it, didn't you? A. Yes. 

Q. And you saw the equipmer crossing to accomplish that ex- 
cavation? A. That is true. 

Q. And at that time also they were building building No. D, 
weren't they? A. As farasIcan remember. Building No. D was 
very well completed. 

-Q..:«&Building No. D was pretty well completed? A. That is 
right. 

Q. And it was a brick building? A. Yes. 

Q. And they used mortar in between the bricks? A. Yes. 
| Q. And they used concrete in the footings? A. That is right. 

494 Q. And they had to get the mortar and concrete in there by 
carrying it in by trucks, didn't they? A. Yes. 

Q. Didn't you see them brining that mortar and concrete in 
there by trucks, by means of this service entrace? A. That was 
done before this line was in. All those footings were bored and that 
brick work was done. 

Q. You are sure about that? A. Yes, sir. 

Q. How long had the line been in prior to the time when you 
heard that it had been damaged? A. I think I stated a while ago it 
was approximately two months that the line was in.. 

* * * * * * 

Q. Do you recall whether or not the concrete for the service 

parking area had been poured? A. No, that could not have been. 

Q. Could not have been poured? A. No. 

Q. Why do you say that? A. I say that because that parking 
area wasn't graded until after we had put this Ric-Wil line in. 

'Q. The Ric-Wil line went underneath the service entrance or 
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roadway entrance right here, didn't it? A. Yes. | 

Q. So that it was underneath an unpaved portion of a roadway 
which appears on the Anderson plan, is that correct? A. That's right. 

Q. And you knew all of the time that this roadiay would cross 
the steam line? A. That's right. 

Q. That's right. And you took no precaution to —" the 
steam line from equipment grossing it in the form suggested in the 
Manual of Instructions by protecting it with timbers ? A. That's right. 


* * * * * * 
497 REDIRECT EXAMINATION 
BY MR. LOOs: : 
* * * * * * 


Q. Mr. White, where the damage occurred on loop 6, was there 
any roadway over that particular loop? A. No, sir; there was not. 

Q. You testified, I think, when it was put in there was 30 
inches backfill. Is that what you testified? A. That is right. 

498 Q. 30 inches backfill, is that sufficient to support any vehicles 
or anything, do you know? A. I would say it would support light 
trucks or delivery trucks, and things of that type, but certainly not 
those tremendous machines that were moving the earth. 

a x * % * x 

RECROSS EXAMINATION | 
BY MR. JACKSON: ! 

Q. Mr. White, there wasn't any roadway in anywhere actually 
at that time, was there? The roadway contractor was in the process 
of making them, is that correct? A. That is correct. 

Q. And he was in the process of making a roadway when his 
machine struck the Ric-Wil System, is that correct? A. That's right. 

Q. And you saw that equipment was crossing over that place 
at loop No. 6 in the course of the construction of the pemavay, is that 


correct? A. That is correct. 


Q. So that when you say in response to Mr. Loos’ question that 
there was no roadway, you mean that the roadway was not then 
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constructed? A. There never was any roadway over loop No. 6. 


499 THE COURT: You say there never was, or never planned to be, 
or both? 

THE WITNESS: Well, the roadway never -- when it was com- 
pleted the roadway was not over loop No. 6. That's the point. 

BY MR. JACKSON: 

| Q. Are you aware that they moved this roadway south in order 
to avoid loop No. 6? A. No, sir. 

Q. You were not aware of that? A. No. 

Q. Well, you do not say it did not happen? A. No, I couldn't 
say that it didn't happen; no, sir. 

Q. Now, Mr. White, will you take a look at the Manual of In- 
structions, under the instructim "Height of cover." Do you see the 
following language? You follow it with me, sir: 

"For ordinary conditions (no loading) height of cover 
over top of conduit should not be less than 12 inches. Under 
roadways height of cover should not be less than 6 inches. 
plus largest conduit size. Example: for 12-inch conduit, 

12 inches plus 6 inches equal 18 inches backfill." 

You see that language? A. Yes. 

500 Q. Now then, you say you put in 30 inches, is that correct? 
A. Yes, sir. 

Q. Atleast? A. Yes, sir. 

Q. So that under the roadway you actually had enough cover to 
be 12 inches more than the Manual of Instructions? A. According 
to this here, yes, that's true. 

Q. And yet now you say that the cover that you put in would not 
have been sufficient to take care of this heavy equipment? A. That's 
my opinion, yes. 

Q. Now in this instruction 18 inches is the largest depth to 
which reference is made, isn't it, and that's under roadways? A. Yes. 
| Q. Except under railroad tracks. "Height of cover to base of 
rail should not be less than 30 inches, plus largest conduit size."" Is 
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that correct? A. That is right. 
Q. So that do you have any knowledge, personal knowledge, as an 
expert, other than what is in these instructions, as to whether 30 inches 
eg is sufficient cover? A. We are required to cover those lines with 30 
inches of cover. That is the minimum that we are oon to cover 
501 _—stthem with. : 
Q. You mean by the specifications? A. Yes. 
* * * * | * * 
BY MR. JACKSON: | 
Q. Now then, when you said a few moments ago that the cover 
that you provided for that line was not sufficient for the heavy equip- 
ment, are you speaking from experience or are you speaking from 
guesswork? A. I suppose you could call it both. I have had a lot of 
experience putting that particular stuff in, and I have never had an 
occasion of this kind to happen before. But in handling it I felt that 
those heavy machines were entirely too heavy to go over it. 
Q. I see. And you knew from the first time that you saw them 
going over it? A. That's the way I felt about it; yes, sir. 
* * * * * * 
502 CARL E. POORE | 
having been previously sworn, resumed the witness stand and testified 
further as follows: : 


DIRECT EXAMINATION 
(Resumed) 


BY MR. LOOS: 

Q. Did you ever have any conversations with Mr. Gunnell re- 
garding payment of the bills which you submitted for the Ric-Wil 
damage? A. We talked about it. 

Q. What did he say to you? A. To the best of my recollection, 
Mr. Gunnell said, "Carl, don't worry about the payment for the 
Ric-Wil. You will get it." 

Q. Was anybody else present when he told aad that? A. No. 
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Q. Did he tell you that? How many times did he tell you that? 
A. Oh, he may have said it two or three times, at different times, 
503 of course. 
Q. When did he make those representations to you? A. I 
think I could pinpoint only one time,one place, and that was -- 
Q. What time was that? A. I beg your pardon? 
| Q. What date, is the only thing. A. Oh, I would have to qualify 
it by saying I think that it was during the early part of February, 1956. 
*x x* ad * * * 
505 PRESTON W. MORAN 
having been previously sworn, resumed the witness stand and testified 
further as follows: 


DIRECT EXAMINATION 
(Resumed) 


BY MR. LOOS: 

Q. Mr. Moran, I hand you a letter signed by you to Gunnell 
Construction Company, identified as Gunnell Exhibit No. 6, and I 
call your attention to the fact that in that letter you state as follows: 

"We have reported this damage to our insurance 

carrier for their attention. We have authorized your 

Mr. Skidmore to do whatever is necessary to protect the 

flooring in the gymnasium and advise us of the cost 

506 involved in making any correction. 
"We feel under the circumstances, particularly 

since the urinal had been filled with trash by someone 

unknown that the responsibility is at least 50 percent 

yours." 

Now that letter is dated April 8, is it not? A. Yes, sir. 

Q. Did you write that letter to Mr. Gunnell in response to any- 
thing that he wrote to you? A. No. 

Q. Had you made a full, had a full investigation been made as 

to the amount of the damage involved? A. No. 

Q. Did you have any notion as to how much the damage would be? 


om 
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aaa A. At that time I thought it would be nominal, rather than what it 


r developed to be. | 
* £ * * : * 


507 Q. Mr. Moran, did you have any conversations with Mr. Gunnell 
relative to the amount that your company charged for the repair to the 
Ric-Wil damage? A. Any number of times. | 

Q. Would you state the substance of the conversation? What 
did Mr. Gunnell say to you? A. In what respect, sir? 


* * + * r * 


Q. Can you give the place and time of the conversations that 
you had? A. I would say that I have had somewhere between twelve 
and twenty-four conferences with Mr. Gunnell over this matter. He 

508 represented on a number of occasions that we would be paid 
for the work done, and he also stated on several occasions that he had 
several sources from which to collect these funds with which to pay us. 

Q. Can you tell us approximately when the first of these con- 
versations took place? A. That would be, I would say, in the spring 
of 1954. : 

* *  * * * * 

510 CROSS EXAMINATION 
BY MR. RYAN: : 

Q. Did Mr. Gunnell identify the sources from which he might 
anticipate getting money? A. Yes, he did. One of them was the 
District of Columbia. The other one was the bonding company for 


>» 


Mr. Hale. The other one he said an insurance company, without naming 
who it was. ! 
* * * * * * 
511 MR. JACKSON: Ask Mr. George Troxell to come in. 
While we are waiting I will offer certain documents in evidence. 
I should like to offer in evidence the Hale Exhibits for identification 
No. 7 and No. 8, which have been identified by the witness White. 
MR. RYAN: I have no objection to those as it may pertain 
to my case 3 





(Hale Exhibits Nos. 7 and 8 
were received in evidence. ) 


*« * * * a * 


MR. JACKSON: I offer in evidence Hale Exhibit No. 1 for 


512 identification which has been referred to by the witnesses. 


MR. RYAN: I have no objection. 

MR. LOOS: No objection. 

cs x x* * x * 

MR. JACKSON: I offer in evidence Hale Exhibit for identifica- 
tion No. 6, which is the letter from Mr. David Hornstein that was re- 
ferred to in the testimony of Mr. Gunnell, dated November 12, 1953. 

MR. RYAN: No objection. 

THE COURT: No objection, that is received. 

(Hale Exhibit No. 6 was 
received in evidence. ) 

MR. JACKSON: I offer photographs which were marked at the 
pretrial hearing, which are Hale Exhibits for identification 2-A 
through H, and the color slides which will be exhibited later, with the 
Court's permission, and which were identified at the pretrial hearing 
in the same manner, and they are Hale Exhibits for identification 3-A 
through 3-G. 

, (Hale Exhibits 2-A through 


H, inclusive, and 3-A through 
3-G, inclusive, were received 


in evidence. ) 
Thereupon 
GEORGE WILLIAM TROXELL 


was called on behalf of Harry A. Hale & Company and, being first duly 
513 sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. JACKSON: 
Q. Mr. Troxell, will you state your full name? A. George 
William Troxell. 


mm, bd 
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ok ak +d * * * 

Q. Tell us what business you arein. A. Paving business. 

* * * * * * 

Q. Have you had in the pastsome relation with the Contee Sand and 
Gravel Company? A. I did, sir. 

Q. In October of 1953, what was your connection or relation with 
that company? A. We were at that time baie at the District Training 
School in Laurel, Maryland. | 

Q. What did your work on that job consist of ? What was your 
contract? A. Our contract was the excavation necessary for the paving, 
sidewalks, and some of the steps. | 

* * * * * * 

514 Q. ‘You were doing the work for Contee Sand and Gravel on the 
Industrial School at Laurel? A. That is right. | 

Q. Were you one of the proprietors of the Universal Company ? 
A. Yes. 

Q. Did you have any interest in Contee Sand and Gravel as such? 
A. Ihad no financial interest there, no. i 

Q. When you worked on the job, did you actually work on the job, 
sir? A. I did. 

Q. In what capacity? A. I was general superintendent for the 
paving work. 

Q. In the performance of that contract did the Universal Company 

915 have the responsibility for excavating and cutting for the roads? 
A. Yes, sir. 

Q. Did that include the roadway which appears on this Hale 
Exhibit for identification No. 5, to which I point, running from the 
upper left-hand corner on the northeast corner of the planin a south- 
westerly direction to the southeast corner of building D? Did that 
include that roadway? A. It does. i 

Q. Did it also include the parking service area + which appears 
to the north of D? A. This one, yes. 

Q. And did it include the excavation "0 make access from the 
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main road into the service parking area? A. Well, we actually built 
this main road you speak of from the old building down to the new one, 
and this is all in one same project, the whole road and the parking lot. 

* * * ae a * 

Q. Do you recall October of 1953, an incident involving the striking 
of a steam line by a piece of equipment on that job? A. It was called 
to my attention imme diately, yes. 

Q. Did you go see it? A. I did. 

516 Q. Did you see the damage done? A. Yes, I saw the damage. 

Q. Can you tell the Court what the damage looked like? A. Well, 
this steam line was one pipe, and then it had a jacket over it, and then 
of course insulation over it, and after the insulation another small 
jacket; and, as well as I remember, the outside metal was corrugated 
metal. I am not quite sure of that. 

Q. When you saw it can you tell us how far into the ground the 


steam line was? That is, the extent to which it was covered or not 


covered? A. Well, I can say this much: It was above the given 
grade that we were to excavate'to, I would say from one foot to two 
feet above the grade that we were supposed to excavate to or subgrade. 

* * x * * * 

BY MR. JACKSON: 
- Q. When you saw this steam line there as you went over to it, 
will you tell us now whether it was in any respect into the soil, 
regardless of whether it was on the grade or not? A. Yes, it was in 
517 the soil. 
Q. How deep? A. Well, I would say 2 feet, approximately; maybe 


Q. How did it come that the scraper hit it? A. Well, we were 
excavating more than 3 feet to the bottom of our subgrade given us. 
. Q. When you say it was 2 feet in, you mean that it had been-- 
A. Yes, it was covered. It had that much earth over it before we | 
went in. | 
Q. Isee. Now, Mr. Troxell, did you take occasion to determine, 
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by one means oranother, whether the scraper operator was below grade 
or had reached the grade to which he was to cut? A. : No, he hadn't 
reached the grade which we were supposed to cut. | | 

Q. Then you did take occasion to determine that ? A. Yes. 

Q. How did you do it? A. Well, the grades were given on what 
we call the hubs, and the grade is figured in relation to that hub to 
your grade that you were supposed to excavate to. : 

Q. What isa hub? A. Well, it isa 2 X 2 wood, which usually 
runs around a foot to 18 inches in length. | 

518 Q. Is ita stake? A. A stake, yes. 

Q. And what appears on that stake to determine-- A. Well, in 
this instance we were to cut there, and it was the cut += 

Q. What appears? Is there any figure or writing on the stake? 
A. Yes, it is written on the stake. 

Q. In what way? A. Witha piece of keel or chalk, you might 
call it. 

Q. There is a stake sticking in the ground and’ a figure on it, 
is that it? A. That is correct. 

Q. What kind of a figure would appear on that stake? A. Well, 
if it was the cut it would be "C" and a period, and it would be in decimal 
figures, say 2 feet .25, for an illustration. 

Q. You looked at the grade stakes at that point 2 A. I have 
had occasion to look at all of them, as far as that's concerned. That's 
what we work by. i 

Q. Having looked at those grade stakes, will you tell us whether 
your operator had reached in his cut the grade marked on the stake; 
and if he had not, to what extent he reached it? A. Well, no, he 


hadn't reached the grade because the pipe was above at least a foot, 
519 maybe 2 feet above our grade that we were supposed to go to. 
Q. Had your operator cut all of the soil that he was supposed to 
cut? A. No. 
Q. By how inate How much did he still have to go? A. I 
would say from a foot to 2 feet. I don't remember exactly, but I know 
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it was that much above grade. 
* a ss * * cd 
520 Q. Did you also have conversations with the Highway Department 
people? A. That's who I was working for, is theHighway Department, 
yes. Well, what I usually -- things that I requested they would in turn 
go to Mr. Skidmore. 

Q. Now, Mr. Troxell, who set the grade stakes? A. Kenneth 
Cole, with the Highway Department, District of Columbia, was in 
charge of the part that set the stakes. 

Q. Did you have anything to do with setting the stakes? A. That, 
no. We have nothing to do with it, no. They furnished the stakes and 
they did all the engineering. We had nothing to do with the engineering. 

Q. Did you have anything to do with putting the figures on the 
stakes? A. No, we didn't have anything connected with engineering. 

Q. What if anything did Mr. Hale have to do with the setting of 
the stakes? A. No more than transfer the grades from the given stakes 
to his excavation. In other words, excavating. 

Q. By the stakes? A. That is correct. 

Q. Was Mr. Hale working for you, do any part of the work for 


you? A. Yes. 
, * * * * * * 


521 Q. The point at which this damage occurred, was that within 
the area you were then engaged in excavating for the roadway? A. Where 
522 the pipe was damaged? 
| Q. Yes. A. Yes, or the connecting line betwen the roadway and 
this parking lot. 
Q. When the job was finished was that roadway in the same loca- 
tion as it had been as of the damage? A. There wasn't any roadway. 


All this is new paving. . 
| Q. Yes, sir. Were the plans changed and you instructed to 
change? A. I think the connecting line from the roadway and the 
parking lot, I think that was changed a little. 

Q. Was it moved? A. Yes. 
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% x * * —: * 

THE COURT: Do you know whether asa matter of fact there was 
a change? 

THE WITNESS: Yes, I know the grade was raised: yes, sir. 

THE COURT: Where was the grade raised, sir? 

THE WITNESS: Between the roadway leading from the old buildings 
to the new building adjoining to the parking lot. ! 

* * * * | * * 

524 Q. When you point to "this section here," you are pointing to 
Hale Exhibit No. 4, you are pointing to the service entrance roadway ? 
A. That's right. | 

Q. Do you personally have any recollection of whether you were 
instructed by the Highway Department, or anyone else, to cut the road- 
way service entrance to that parking area ina different location than 
it had been before, than it had been originally planned? A. Yes. 

Q. What were your instructions, and what did you do? A. After 
they had struck the line -- it was the plan fora while, until they worked 
out the agreement and changed the grade. : 

Q. Iam interested in the raising of the grade too, but I also 
want to know whether or not the actual cut was made differently than 
you were originally instructed with respect to location. If you don't 
remember, say so. A. I wouldn't say so, but I know it was changed, 
the location of the entrance was not put in according when it wound up 
as originally it was on the plan. I am quite sure of that. 

525 Q. That is what I am trying to find out, what you recall. Tell 
us what you recall, as it was finally putin. Was there or was there 
not a change in the location from the original plan? 2 A. There was. 

Q. Whatwas that change? I am not talking about the grade, 
but the location. A. They moved it so they would have room to run 
a vertical cover to raise it up to get it over the vine. 

Q. Now, Mr. Troxell, prior to the incident when you saw the 
break that had been made by the scraper, had you seen any other 
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equipment running over that steam line? A. Well, there was trucks 
bringing in material for the buildings, and the concrete trucks too, mixer 
trucks. | 
Q. This steam line which ran all the way from the old buildings = 
and on this plan to the new buildings, and even beyond, ran right along 
the edge of the road, didn't they? A. They ran parallel with this road 
connecting -- I don't know the number of your exhibits -- from the old 
building to this one it ran parallel down into this section here (indicating). ¥ 
Q. Mr. Troxell, did anyone, prior to the extent of the damage, did | 
anyone come to you and warn you that this equipment was delicate and 
that you should not run any equipment over it? A. Well, in fact, not 
526 until after it was struck. Everybody was aware of it then. 
Q. Were you personally aware of any danger to that equipment 
as a result of running over it, prior to the time it was struck. A. I had 
no reason to. 
| Q. The answer is you were not aware? A. I was not aware the line 
was in there. 
Q. You were not aware that the line was in there? Did Mr. Skid- 
more come to you and say anything to you about not running equipment 4 
across there, across the steam line? A. Not until after it was struck. 
Q. Now then, as a matter of fact, the plans showed this roadway, 
the service entrance to the parking lot, that went right across the steam 
line, did it not? A. Yes. 
Q. Was there any way to get to the service parking area except 
by crossing the steam line? A. No, no there wasn't. 
Q. Would there have been any possibility of excavating the service 
parking area? You had to do that too, didn't you? A. Yes. 
Q. And you had to pour the comrete for it, didn't you? A. Yes. 
527 Q. And the road? A. That's right. 
| Q. Was there any way you could perform that excavation-- A. No. 
Q. And the pouring of the concrete, and so forth, without crossing 
the steam line? A. No. 
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Q. That is perfectly apparent, is it not, in the plans? A. That 
is right. ; 
Q. Did you see anyone place any timber or other protection across 
that line where that roadway was to goin? A. Before we struck it? 
Q. Before you struck it. 
* * * 
A. No. 
Q. What was done to protect the line after you 1 struck it, if any- 
thing? A. Mr. Hale put a.mound of dirt over it. 
Q. Do you know what. a Ric-Wil System is? A. Iam no authority, 
I will say that, but I know it has a pipe that the steam goes through and 
has a jacket on it, an insulating jacket. : 
Q. Prior to the incident of the striking of this line, did you know 
what a Ric-Wil System was? A. I didn't know it was there. Oh, did 
528 ‘I know what one was? | 


* ae * a 


581 CROSS EXAMINATION 
BY MR. RYAN: | 
* * %* * ok * 


532 Q. Asa part of that, did you read the specifications which per- 
tained to the contract, sir? A. Yes. i 
* e * * : * * 
Q.. You are familiar, are you not, with the requirements in those 
533 District of Columbia contracts which require you as a paving 
contractor to be, No. 1, familiar with the job site? A. That's right. 
Q. And you did familiarize yourself with this job site before 
you bid the job, didn't you? A. Yes. 
Q. And you were also familiar with the cecilual in the 
District of Columbia contracts which require you to familiarize your- 
self with the progress and extent of the progress of the other contractors 
performing other contracts for the same improvements, aren't you? 
A. Yes. ! 


* 
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536 Q. Under your contract with the Government, who was to provide 
you with the grades for excavating the streets? A. District Highway 
Department. 
Q. There was no obligation in that contract for the Gunnell Con- 
struction Company to provide you with any grades, was there, sir? 
A. It specifically says that the contracting officer will furnish all lines 
and grades? 

| Q. And you testified, I believe, that in this case Mr. Timothy 
Cole -- A. Kenneth Cole. 

Q. Kenneth? A. Cole, yes. 

Q. An engineer with the District Highway Department placed the 
stakes from which you operated? A. That's right. 

Q. Mr. Troxell, your excavation and your work was only for the 
streets and roadways, wasn't it, sir, under this contract? A. Streets 
and roadways and sidewalks, too. 

Q. And sidewalks. You didn't have any grading to do under your 
contract over the Ric-Wil System, did you, sir? A. We crossed the 

537 Ric-Wil System in three places. 

Q. And you crossed it in removing dirt from the roadways as 
part of excavating the roadway to dump dirt some place else, didn't 
you? A. No, they did not, because the dump we used was on the 
opposite side from where the Ric-Wil runs parallel with the road going 
from the new buildings to the old buildings. 

Q. Will you tell us or can you tell us where the three places 
were that you were to cross the Ric-Wil? A. I can show you on the 
plans and give you the stations. 

Q. Yes, sir. Will you take a pencil and mark them, too, please, 
sir? A. They were at approximately this location. There wasn't any in 
this one. There was one about here, and there is one about at this 
point (indicating). 

: Q. All right. Will you put an "A" -- A. Now wait a minute. One 
about here -- 
: Q. Put an "A" where you are saying it is “about here" that you 
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crossed the roadway, and put a "B" where you also crossed the roadway. 
A. B? : 

Q. Yes, sir. Did you cross it at a third point? A. In this 
parking area. I don't remember exactly the location in there, 
approximately at this point. | 

Q. Approximately. Will you put a "C" where you approximately 

538 crossed the Ric-Wil? A. (Marking. ) : 

Q. In addition to crossing that Ric-Wil, Mr. Troxell, did you 
also excavate and remove part of the dirt which had previously covered 
that Ric-Wil at the places where you crossed it? A. Are you asking 
me? i 

Q. There was dirt over the pipe, is that correct? A. Yes, sir. 
Q. And did you remove some of that dirt in the performance of 
your excavating contract? A. Yes. , 

Q. Did you remove some of that dirt over the top of the Ric-Wil 
in each of the places that you have now marked A, B, andC? A. I did. 

Q. How long after you removed the dirt at point C was it when 
this damage occurred to the top of that Ric-Wil at that point? A. This 
damage was done in the course of excavating. When we Started ex- 
cavating there it was above grade, and the man struck it. 

Q. At the very beginning? A. At"C". : 

Q. The first day you excavated at "C" you struck the top of the 

539 - Rick-Wil? A. The first day, I would say; yes. 

Q. What piece of equipment struck the Ric-Wil? A. Well, 
scrapers, or "Euclid" is the trade name. | 

x cs * *: 

Q. Who owned that piece of equipment? A. Well, our 
contractor was Mr. Hale. : 

Q. Your contractor was Mr. Hale? A. Yes. 

Q. That is Mr. Harry Hale who is here? A. Yes. 

Q. By your contract now, you had the prime contract with Universal, 
and Universal was a part of Contee. How does Mr. Hale get into this 


picture? =A. Well, I Fink Mr. Hale's i aap : well, in other 


m 7m 
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540 words, Contee paid the bills and -- it was worked under Universal 
Paving Company, and Mr. Hale was working for Universal Paving 
Company. . 

Q. Mr. Hale worked for Universal Paving Company? A. That 7 
is right. 

xt 5 a * * * 

543 © Q. Did you ever have any direct contact with Mr. Skidmore about 
the way your job was to be performed? A. Well, Mr. Skidmore -- 
you see, our contract was independent of his. He had the buildings. We 
had the paving. Of course any two contractors try to coordinate their 
work so both can work. I mean, you are supposed to do that according 
to your contract. 

Q. I would like to,if Ican, Mr. Troxell, find out a little bit 
about when it was that you first went on this job. Can you fix the date? 
A. Well, I can fix it in the latter part of September, I would say, or 
somewhere around the latter part of September or the first of October. 
The dates in '53, I couldn't say the day. 

Q. And you had only been on the job for maybe a week or two 
weeks, at most, when this accident happened to the Ric-Wil System? 

544 A. It could have been two weeks or it could have been a month. 

Q. Do you recall seeing them laying any Ric-Wil at any other 
part of the job while you were there? A. No, I don't. I think that 
was all the pipe that was in, as far as I know. I did not see them laying 
any, no. 

; Q. At any time prior to this incident? A. No. 

Q. Did any of the Anderson personnel, any of the Anderson em- 
ployees ever come to you and say anything to you about the equipment 
being run over the Ric-Wil System? A. Well, after the damage, yes. 
Everybody was really cautious then. But up until this pipe was damaged, 
no one mentioned it. | 

Q. And by "no one," no one from Anderson, no one from Gunnell, 
no one from the District of Columbia, at any time? A. No; that is right. 


. 
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Q. And in shuttling back and forth on this job site, was your 
‘equipment being run over what you know to be the Ric -Wil excavation? 
A. Was the equipment run over it? : 
Q. Yes, sir; in places other than where this break took place. 
A. As Itold you, where I pointedoutto you A and B, we crossed it 
there. | i 
Q. Yes, sir. A. On the plans. : 

545 Q. And you crossed it at C? A. And crossed it at C. And they 
were aware of it, too, after we excavated, because the engineer com- 
pany came in there and made a minor repair and concreted it in across 
the roadway. i 

THE COURT: I did not understand that. 

MR. RYAN: I did not either. 

THE COURT: I did not understand you. 

BY MR. RYAN: | 

Q. You say after you got on the job Anderson Company con- 
creted across the Ric-Wil? A. After we had partially excavated at 
two other places, at A and B, and when they found that it was going to 
be higher there they excavated along the side of it and made a concrete 
envelope around the pipe. | 

Q. At points A and B? A. Points A and B. 

Q. But they did not do that at point C, is that what you are telling 
us? A. I don't think they did. ! 

THE COURT: Concreted what? | 

- THE WITNESS: Concrete envelope. Put on concrete around the 


* * * * ; * * 
547 CROSS EXAMINATION 
BY MR. LOOS: 
Q. Did you make any effort, Mr. Troxell, to ascertain the loca- ‘ 
tion of any of the utilities that were connected up with this Children's 
Center job? A. Well, a new project. There wasn't any utilities in 


on 
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there. The only thing that was there that was visible was the sanitary 
sewer. 

Q. How about -- did you make any effort to find out where the 
steam line was? A. Well, no. 

x * * * * * 

Q. Did you make any such -- did you check any of the manholes 
for the steam system? A. It was about 150 feet, I would say, 150 feet 
from where the damage at point C was from the nearest manhole, as 


well as I remember. 
| Q. You could see the manhole? It was visible? A. Yes, it was 
out near the corner of the building. 


Q. Did you know that was the ma nhole to the steam line? A. Well, 
548 I thought it was. I knew it later, but I wouldn't say that I actually 
knew it before. | 

x * * 

REDIRECT EXAMINATION 
BY MR. JACKSON: 

Q. Mr. Troxell, Mr. Cole was a highway engineer working on 
the grades on the roads, was he not? A. He was. 

Q. Did you see him check the grades at the point where this 

549 damage was done at the time when the scraper hit it? A. Not 
when the scraper hit it, no. 

Q. Did you see him check those grades? A. Afterwards, to be 
sure that the scraper wasn't too low, because it would make it hit the 
pipe. 

Q. Did you see him check it? A. I actually did, yes. 

Q. You saw him check it? A. Yes. 

Q. Did he make any claim to you that you were below grade? 

A. No. He said we were -- I mean we weren't down to his grade. 
* * * * * * 
THOMAS HOWARD CHANEY 
was called as a witness on behalf of Harry A. Hale and Company and, 
550 having been first duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. JACKSON: | 
Q. Will you state your full name, sir? A. Thomas Howard Chaney. 


* * * * i * 


Q. What is your business or occupation? A. | Iam a heavy equip- 
ment operator. | 


| 
* * * * ok * 


Q. In October of 1953, were you employed by Mr. Hale? A. Yes, 


* * * x : * 
Q. On what job? A. District Training School, Laurel. 
* x * a K x 
Q. In October of 1953, did something unusual occur concerning 
a steam line? A. Yes, sir; it was dug up out of the ground. 
* * * * * * 
551 Q. And by what? A. By a Euclid scraper. I was operating it. 
* * * * | ok * 
Q. In respect to whether it was on a road or on the site ex- 
cavation, what was it? A. Itwasonthe road. 
Q. Were you doing road work then? A. Yes, sir. 
Q. Prior to your hitting the steam line, did you know there was 
a steam line inthere? A. No, sir. i 
Q. Did you know, did anybody ever tell you that there was a steam 
line in there? A. No, sir; no one. | 
Q. Did anybody tell you that there was anything down there that 
was likely to be struck? A. No, sir. | 
Q. At the time it was struck, do you know whether or not you were 
cutting above or below grade? A. It was, I would say, approxinn tely 2 
feet above grade. 
552 THE COURT: I did not hear him. What did you say, sir? 
THE WITNESS: Approximately 2 feet above grade. 
BY MR. JACKSON: | 
Q. How do you know that? A. Well, I mean it was staked off and 
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they had grades on their stakes to tell us how deep to cut, and then we 
was just approximately 2 feet in the ground. 

Q. Do you remember how far you were supposed to cut from the 
existing grade level? A. It was about 4 feet. 

Q. Do you remember how far you had cut before you struck this 
line? A. Oh, approximately2 feet. 


Q. How long have you been operating this kind of equipment? A. I 


guess 15 years. 

Q. And when you operated the equipment on this particular job, 
how did you know how far to cut from the existing level? A. Well, it 
was staked off with grades on the stakes. 

Q. And that's how youtold -- A. Yes. 

Q. Did you set those stakes? A. No, sir. 

553 Q. Do you know who did? A. The District Engineers. 

Q. Did you see them set them? A. I seen them set stakes on 
the job. 

Q. Isee. Mr. Chaney, have you ever, from any of your ex- 
perience as an operator of excavating equipment, seen an occasion when 
there was a line that had to be protected from excavation marked off in 

some way? A. Yes, sir; most all the time when there is something 
that you could do damage to, the gas or electric -- 

Q. How is it marked? What is the practice? A. Well, there 

_is either some kind of barracade or a sign, stakes with red flags, 
or something to mark the trench. 

Q. Was there any such thing on this job? A. No, sir. 

Q. Did Mr. Skidmore -- Do you know who Mr. Skidmore was? 
A. Yes, sir. 

. Q. Did he ever come around and tell you anything about looking 
out for this steam line? A. No, sir. No one ever told me. 
| Q. I mean prior to the date when you hit it. A. No, sir. 
* * * * * * 
554 ‘Q. When you were working on the job there, did anybody tell 
you not to run over this line with any of that equipment? A. No, sir. 


Oe See 
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Q. Did you see any other equipment besides the excavating equip- 
ment run across this line? A. Yes, sir; trucks bringing material would 
run over it; the concrete mixers; all sorts of trucks working around the 
job crossed it. 

—Q. Did you see that with your own eyes ? A.| | Yes, sir. 

THE COURT: Are you going to say when, sir? 

BY MR. JACKSON: 

Q. Can you say when? Can you tell us sca Was it before 
or after this break? A. Well, before. I guess after it was tore up 

555 everybody knew it was there then. 
Q. When did you first come on the job, start working, do you 
! remember? A. Well, it would have -- I guess it would have been in 
September, I would say. 

Q. Of 1953? A. Yes, sir. : 

Q. September of the same year in which you struck this? A. Yes, 
sir. 

Q. Well, you had been on the job for approximately how long 
before you struck it? A. I guess we had been there close to a month. 
Q. Had you been on the job before that at any other time? A. No, 
sir; not before that. | 
Q. This was the first and only time you were working on this job 
running excavating equipment? A. Yes, sir. | 
Q. And it was during that month, or was it, that you saw other 
vehicles than the excavating equipment running across the steam line? 
A. Yes, sir; you would see it practically every day. 
* * * * * * 
556 Q. Mr. Chaney, when you hit this pipe, can you tell us what you 
observed with respect to how much of it was struck by your scraper? 
A. Well, after I ran over it I knew I hit something; I mean after the 
blade dug into it, it lifted the machine up and I got off, and I would say 
it was approximately 4 or 5 inches of it sticking up out of the ground where 
the scraper had pulled it up out of the ground. It was pretty near, say, 


~ ' # 
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10 or 11 feet long, what I could see of it, pretty near as wide as the 
scraper is, and hooked into it and uncovered it. 

Q. From that point; that is, the level to which you had then 
scraped, there was about how much, 4 inches? A. 4 or 5 inches of it 
exposed. 

Q. Isee. | 

Mr. Chaney, did there come a time when you were sent back to 
do more work on this job the following year? A. Yes, we were back 
there; yes, sir. 

5 x * cd sd * 

Q. Do you remember what you were doing? A. I don't even 
remember what I was doing when we went back. 


557 Q. Are you able to remember whether or not you did any work 


cleaning up, finishing? A. Yes, sir; there was some work around the 
buildings, cleaning dirt away from around the buildings. 

Q. Did you do that around all the buildings, if you remember? 
A. Idon't remember. I know we were back there cleaning the dirt 
away from the buildings. 


* * * a * - 
CROSS EXAMINATION 
BY MR. RYAN: 
* *« ¥ * * x 


Q. And it is your recollection that when this incident happened, 
in about October, you had then been on the job about a month? A. About 
a month, as near as [ can remember. 

Q. During that entire month, was that what you did, operate 


this Euclid scraper that you told us about? A. Yes, sir. 
* * * * * *« 


558 Q. In connection with where this particular ripping took place, 


that took place as a part of your scraping to establish a grade for the 
paving to go in for an entrance way to one of the buildings, did it? 
A. Yes, sir; it was a roadway. 
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Q. A roadway? A. Yes, sir. 

Q. And that is the place where you were working right at that 
time? A. Yes, sir. 

Q. How long had you been working at that location in connection 
with grading down to where this thing happened? A. Well, on this 
particular roadway we had to just be starting in there because we weren't 
maybe a couple of feet in the ground. | 

559 Q. Would it be safe to say that this was the first day that you 
worked on this particular location? A. On that particular part of the 
road. | 

Q. Would that be the first day that you were on it ? A. Yes, 
sir. : 

Q. It was during that first day that you were on it that you had 
removed about 2 feet? <A. Yes, sir. | 

Q. You cut away about 24 inches of what had been over top of this 
Ric-Wil? A. Sir, of the natural ground. 

Q. But you had scooped away or moved away about 24 inches of 
what had previously covered it? A. Yes, sir. : 

Q. It was while at 24 inches, approximately, of dirt which was 
covering the Ric-Wil was there that you saw these other material trucks 
crossing at that location, was it not? A. Yes, sir. _ 

x * a * * * 

560 Thereupon 
HARRY A. HALE 
called as a witness on behalf of Harry A. Hale & Company and, being 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JACKSON: 
Will you please state your fullname? A. Harry A. Hale. 
* cs * * 
Do you trade or do business in a certain style? A. Yes, sir. 
What is your firm name? A. Harry A. Hale Company. 
Q. In October of 1953, or earlier, did you have a contract to do 


po +*© 
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some work on some roads at Laurel, Maryland? A. I did, sir. 

561 Q. With whom did you have such a contract? A. Contee Sand 
& Gravel Company. | 

* x % ae * 

Q. What was the nature of the contract? What work did you do out 
there? A. The grading for all of the streets and the sidewalks in that 
development. 

* * * * * * 

Q. Prior to that had you had a contract with the Gunnell Construc- 
tion Company for some work out there? A. I did. 

Q. What was that contract? A. That was for the clearing and 
grading of the site for the buildings. 

562 Q. In October of 1953, did you become aware that a piece of equip- 
ment under your control had struck a steam line? A. Yes, I was told 
about it; yes, sir. 

- Q. -What did you do about it? A. Well, I went out to the site 
the following day to examine it, on which I saw what had happened, and 
of course there was nothing I could do other than take the necessary 
steps to report it. I mean, as far as repairing it, I could not do that. 

Q. When you got tothe site of this job, can you describe to us 
what you saw? A. WhatI saw was where we were excavating for a 
street that was leading into a parking lot behind one of the buildings, 
and there had been a piece of pipe had been hooked and pulled up out 
of the ground by one of these scrapers, and they had beentorn, laid 
open about 10 feet or so, I guess. That's about the whole story of it, 
at that point. 

| Q. Prior to the time when you saw it, had you knowledge that there 
was a steam line at that point? A. Across that road? 

Q. Yes. A. No, sir. 

Q. Did you know that there was a steam line on the job that could 
be struck in the course of excavating? A. No, sir. 

563 Q. At the time the site contract; that is, the contract with Mr. 
Gunnell, was entered into, were you furnished a complete set of plans, 
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like this big set of plans that are lying here on this desk? A. Would 
you ask that question again, please, sir? | 

Q. At the time or before you entered into that contract with Mr. 
Gunnell for the site clearance, were you furnished with a set of plans 
like these that I am holding up on this table, this big roll of plans? 

A. I had that set of plans when we bid the job, and I returned them 
with the bid -- not with the bid, Iam sorry. I didn't -- I returned them 
to the superintendent. The bid went in to Washington. 

Q. Did you see on any of these plans a steam line when you bid the 
job? A. I didn't see any detail of any steam line on the plans. I don't 
say it wasn't there, because we didn't go through the whole set because 
there is no cause for me taking the whole set of plans because I had 
nothing to do, only with the site improvement of it. : 

MR. JACKSON: May I have it understood that these are the plans 
which Mr. Gunnell has produced pursuant to our subpoena that we issued 
the other day which he did not have with him when he came into court ? 

MR. RYAN: Yes. 3 
564 BY MR. JACKSON: 

Q. Mr. Hale, will you take a look at the plot plan described as 
Hale Exhibit No. 5, and tell us have you ever seen that particular plan. 
I mean had you before you came into court? A. No, sir. 

Q. Will you speakup? A. No, sir. : 

Q. Was that, so far as you know, in this set of pane which were 
givento you? A. No, sir; it wasn't. 

Q. Now, will you take the set of plans which are clipped together 
that I am handing to you now, and would you skim through those and 
tell us if you find that plan, the same one as No. 5, among those that 
are clipped together? A. The same as that plan there, sir? 

Q. Yes. I will leave this up so you can see it. A. No, sir. 

Q. The answer is that this Hale Exhibit No. 5 is not among those 
in the batch or the roll that I exhibited. to you at first 2 A. That's 
right. 





Q. Do you find the top sheet of this next batch — together, 
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do you find that same drawing which is Hale Exhibit No. 5 on the top 
sheet ? A. Yes, sir; these two drawings are the same, but of course 
the identification mark has gone off this one, but the drawings them- 
selves are the same. 

Q. You mean the identification mark is off Hale No. 5? A. Yes, 
sir. 

Q. Will you tell the Court whether you have any knowledge of or 
whether you are certain or uncertain as to whether or not you were 
furnished with the drawing like Hale Exhibit No. 5, which is called 
"Plot Plan Sheet M-1" at any time that you bid on this contract? 

A. No, I wasn't furnished with this plan here. 

ae ae * * oe * 

Q. Did anybody at the time you bid on it point out to you that there 
was any underground line which had to be given special care at the time 
of excavation on the site plan? A. No, sir. 

Q. Will you take a look at the top sheet of the first batch that I 
showed you, and I ask you if that is the same as Hale Exhibit for identifi- 
cation No. 1. Take a look and see if the top sheet of the first batch of 
the plans that you were given is the same as Hale Exhibit for identifica- 
tion No. 1, which is now Hale Exhibit No. 1. A. They are the same. 

Q. That is, the sheet A-1? A. That is right. 

Q. Can you tell us from what plan or drawing you did your work? 
A. This is the one we used. Of course we had no authority or actually 
didn't need the plan. We had nothing to do with the grades, establishing 
of any of the grades. So therefore we didn't need the plan at all, actu- 
ally. 
| THE COURT: The question was which one did you work from. 
When you said "this one, " what is that number ? 

‘MR, JACKSON: Hale Exhibit No. 1. 

THE COURT: Thank you. 

BY MR. JACKSON: 

Q. And that is the same as A~1 on the top of the sheet of the first 

batch of plans that I showed you? A. That is right. 
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Q. That steam line, there is no line shown on that one, is there? 
A. No, sir. 
Q. And the roads are not shown there either ? A. No, sir. 
Q. Now the road job that you dug was entirely separate from the 
contract you had with Mr. Gunnell? A. That is right. 

569 Q. When you arrived at the job the day after this break occurred, 
did you take occasion to ascertain whether or not your scraper was 
below grade? A. Yes, sir. | 

Q. What did you find? A. Well, I talked to the epemalon: and 
I talked to the foreman, and I talked to Mr. Troxell who I know, and I 
was informed by all of them that they still had anywhere froma foot to 
18 inches to 2 feet yet to go. 
Q. Did you go to the site of the job and look with your own eyes 
A. Yes, sir.” 
Q. What did you see? A. Well, they had grade stakes sitting there 
568 with a 4-foot 2.3 cut on it, and they were down at that time I would 


say 18, 20 inches, maybe 24 inches. When they hit the pipe naturally 
they quit until they found out what to do. ! 

Q. Do you know who set the grade stakes? A... ‘Well, I didn't see 
no one set that particular stake, but I do know Mr. Cole who was with the 
Highway Department staked out all those roads and furnished all the grades 
for the job because I was there when he set some of them. 


Q. Did youor any of your men set those grade i ? A. No, 
sir. 

Q. To your knowledge did Mr. Gunnell or any of his men set those 
grade stakes? A. No, sir, he did not. : 

Q. Did you see the physical sign of a trench where the steam line 
was? A. DidI see it, you say? 

Q. Yes. A. I saw it after this thing had i hit and naturally 
you look to see where something is going or coming from, and I saw 
where it had to come down the hill. But before I didn't notice it, no sir. 

Q. Except for this place where the scraper hit, | was the neat wha 
it all underground? A. ~— that I saw was underground. 
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569 Q. And covered over? A. Yes, sir. 

Q. So it couldn't be seen? A. That's right. | 

Q. The point where the damage was done physically was it within 
or without the area where there was to be a road? A. Well, it was in 
the roadway where the road was supposed to be laid with concrete. 

Q. Do you have any knowledge of a change in the location of that 
roadway? A. You mean -- 

Q. Of the service entrance to the parking? A. Yes, that was 
changed after this happened to the steam line. | 

Q. Was any reason given to you for the change? A. Mr. Cole 
told me that he had to raise the grade and move the road southwards 
in order to get over this steam line, that he couldn't get the grade to 
get over the steam line so it could have enough cover on it. So he moved 
the road down and then raised the grade to get over the steam line. 

a x * * * , * 

571 Q. Will you tell us again what you know about the changing in the 
location of the roadway which is an entrance to the parking area behind 
Building D? A. Well, the entrance to that parking lot after this pipe 
had been struck, had broken, was moved down towards the Building B, 
I think it is, that building on the corner, I think is B, and the grade had 
been changed. 
| Q. Take a look at that and identify the building. A. D. 

Q. Building D? A. And the grade had to be changed, and the 

change on the grade was raised in order to get over this steam line 
572 after the road had been moved down. 

* * * * * * 

Q. Are you able to demonstrate to the Court from these blueprints 
the difference Hale Exhibit No. 5 and the other plan which is Hale Exhibit 
No. 4 with respect tothe location of the service entrance to the parking 
area? A. I think I can, sir. 

Q. Allright. A. This plan here shows this parking area 


coming out straight up to this point here (Hale Exhibit No. 4). This 
' steam manhole should set there. I think it is right here. Making this 


” 
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point roughly 160 feet fromthis manhole, if Iam right on that, to this 
point here, Your Honor. 

If you look at this one over here (Hale Exhibit No. 5), you see 
where the parking lot comes out, but it doesn't extend like it does here. 
It turns off and turns down. This here is the manhole. 

573 THE COURT: What do you mean turns down ? : 

THE WITNESS: Right out here. In other words, if this here 
would have been carried through like that plan was originally supposed 
to be, this here would have run right straight through this loop like this. 

BY MR. JACKSON: | 

Q. Will you measure and show the Court shed 161 feet from 
manhole No. 1 would be, where 160 feet -- that's two inches -- this is 
the scale of what? A. One inch tothe hundred. 

Q. Inch to the hundred? A. (Marking on Hale Exhibit No. 5.) 

Q. Will you take the other plan and find the location of manhole 
No. 1? If this is manhole No. 1, Mr. Hale, two inches would bring 
it to the center of Loop No. 6, wouldn't it? A. That is right. 

Q. If you move it 161 feet, the 161 feet point would be southwest 
of Loop No. 6, is that correct? A. That is right. _ 

Q. Will you put an X where the 161 feet is? A. (Marking. ) 

Q. Will you draw a line out here and put your initial “Ht ¢ 

. 574 Will you find the site or location or the approximate location as 
near as you can there of manhole No. 1 and measure 161 feet from 
that point and show where that would be. (Hale Exhibit No. 4.) 
A. My guess would be right here (marking). : 

Q. While you are here may I have those photographs ? Mr. Hale, 
I will show you Hale Exhibit 2-E, a photograph, and ask if you can tell 
what this photograph is. A. This here is the service road after it had 
been moved and paved and back into this parking area, and the paving 
contractor paved this portion up here simply because it was shown on 
this plan to be like that before the District of Columbia stopped him. 
Actually what it amounted to maybe is a couple of two or three hundred 
dollars worth of work for the paving contractor. It is pretty hard to see. 
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There is about thirty or forty more concrete poured than was supposed > 
to be. In other words, this point here should have tied in with this 
point here (indicating). 
Q. You are referring in the photograph to the point of the con- 
crete which appears to be an apron extending out from the service part 
of the area? A. Right. 
* * x * * * 
575 Q. As if you were looking down this road? A. Yes. 
Q. Now looking at it from another direction and looking north 
and up the road I show you photograph 2-B. Is that correct characteriza- 
tion? A. You can see it better on this one. It extends from here clear 
over to here (indicating) on this picture, and that is where the original 
parking lot was supposed to go out. It would have passed just about the 
middie of that pole or just to the south of it if they had carried it on 
through what it was supposed to have been. 
Q. Now, Mr. Hale, in addition to those, did you also observe 
any other condition with respect to a doorsill which would indicate that 
there was a difference between the actual grade of the service parking 
area and the grade as planned? Can you take a look at Photograph 2-D 
and tell us whether that would indicate that to you? A. That would in- 
dicate to me having a little experience around this work that someone 
was wrong On this grade because they certainly would have dropped 
this paving down here approximately two feet or more below this door- 
sill because there was no cause for it whatsoever because the water 
was going this way anyway. As far as any knowledge is right now 
there has never been no steps built in there. It's just a service door 
is what it is. So it kind of looks to me like someone had made an error 
576 on the grade either by the Highway Department or the building 
people who designed the plan for the building. Someone got messed 
up there according to my estimation. 
MR. JACKSON: At this point, if Your Honor please, may I lay 
- this on the floor and offer into evidence as Hale Exhibit next number -- 
THE DEPUTY CLERE: No. 9. 
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MR. JACKSON: -- a drawing which is called A-18, and which is 
described as Building D. Now Building D, if Your Honor please, bears 
the letter "D" and is here on Hale Exhibit No. 5. I should like to call 
your attention to the door on rear elevation north, and ask Mr. Hale 
if he recognizes that as the same door as is shown in Picture 2-D. 
(Blueprint was marked Hale Exhibit No. 9 
for identification. ) | 
THE WITNESS: It looks like the same type of door. 
BY MR. JACKSON: | 
Q. This is the north side, is it not, in 2-D of Building D, and 
the door is shown at that point, is it not, on the finished grade level? 
A. Yes. | 
Q. And there was no stairway and no gap? A. That is right. 
Q. Very well. Now, Mr. Hale, while we are here, did you also 
577 see a manhole several feet out of the ground from the grade as 
exhibited in picture 2-F? A. Yes, that manhole is there yet the same 
as shown on that picture. 
Q. Did you also discover or did you have occasion to have anything 
to do with the necessity for grading to uncover a drainage pipe? A. I 
did. | 


Q. Can you show the Court on that plan over there, either of 
those two plans (Hale Exhibits 4 and 5) where that drainage pipe was ? 
A. The drainage pipe ran out back in here, right in here somewhere 
(indicating). This plan doesn't show the storm aaa ‘but it runs out, 
I think, between here, if Iam not mistaken. 


Q. Will you say it so the reporter could get it to describe it ? 
A. Well, the storm drain that picks up the water from this pavement 
and the roads and it dumps into a 24-inch pipe which carries it off in 
here, which this pipe when it was put in by the paving contractor had 
the grade in my estimation been right this drain would have come out 
on top of the ground. As it did it came out approximately three feet 
below the ground. 

578 Q. Is that the same pipe that is shown in that photograph? 
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A. That's the same one. 

Q. 2-C? A. May I finish it? In other words, after this pipe 
was put in -- he has finished this grading work back in here -- we had 
to go back and cut this ditch open and let the water come out which is 
about 400 more feet because the water couldn't get through. 

THE COURT: That set of plans was marked as Hale Exhibit No. 
9? 

* % * + 
(Hale Exhibit 9 for identification was re- 
ceived in evidence. ) 
* % * ae 
(Hale Exhibits 4 and 5 were received in 
evidence. ) 
x e 

579 BY MR. JACKSON: 

Q. While we are setting this up, Mr. Hale, on the site and in the 
area of the steam line that ran down along this roadway, did you ever 
see any barrier or device of any Kind to mark it and call any attention 
to any danger of crossing it or of excavating around it? A. No, sir. 

Q. Have you in your experience as an excavating contractor had 
occasion to see in other instances where there was an underground line 
and electric, gas, and other line, that was so marked? A. Yes, I 
saw them when it was marked with markers. 

: Q. Is that a customary practice when there is an effort to protect 
an underground system from grading operations? A. Yes. It is done 
very often. 
| Q. By what device ? 

THE COURT: When you say it is done very often, is it a custom 

of the trade ? 

THE WITNESS: I don't say it is a custom with all the trade, your 
Honor, because in some instances a man might not know it, I will put 
it this way, but for the Highway Department, for the city, the gas and 
electric company, or the Water Department of any district that I have 
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been in they have all marked them with markers. 
580 BY MR, JACKSON: 

Q. What kind of markers do they use? A. well, some of them 
use red flags. Some of them use flags painted yellow with whatever is 
under there wrote on them. Some of them use barricades. 

Q. At any time in the course of this work has anyone, the Highway 
Department, Mr. Gunnell, Mr. Anderson, ever charged or alleged or 
made any complaint to you that you were cutting below grade at the time 
when the striking of the systemoccurred? A. In that road ? 

Q. Yes. A. No, sir. , 

Q. No one has ever done it. In the course of his testimony Mr. 
Gunnell made a statement that you admitted to him some liability for this 
damage to the Ric-Wil system. Will you tell us what if any admission you 
ever made to Mr. Gunnell as to your liability? A. in repairs to the 
steam line ? 

Q. Yes, sir. A. I never made any. 


Q. You never admitted to him? A. I admitted our equipment 
broke it and done the damage, but I never admitted that I would pay him 
for it. 


: 
* * * * * * 


981 Q. Incidentally, Mr. Hale, have you gone out on the site of the 
job and measured, actually measured the distance from the manhole 
to the edge of that roadway as it now exists? A. You are talking about 
the -- 

Q. Entrance to the parking area. A. Of the steam manhole ? 
Q. Yes, sir. A. Yes, sir. 
Q. When did you measure it? A. This past Saturday. 

082 Q. What distance was it from the manhole to the road or what 
part of the road did you measure to? A. I measured from the steel 
cover of the manhole which is the cover over top of the manhole to the 
north side of the road, the entrance road. 

Q. And what distance was it? A. 95 feet. 
Q. To the north side of the road? A. Yes. 
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Q. So to the center of that roadway would be -- A. Roughly 89. 
I think that's a twelve-foot road in there, I believe. 

Q. (Using slide) Mr. Hale, do you see the steps to the building 

583 in that picture? A. Yes, sir. 

Q. Are you able to identify that building? A. I would say that 
is Building D. 

Q. Did you learn from any source that those steps were not in 
the original plans? A. I heard some talk about it and I didn't see on 
those buildings here where they showed any steps on this plot plan. It 
could have shown them on some other part of the job. I don't know. 
| Q. But there are steps up there, aren't there? A. Yes, sir. 

ae = ae a oe x 

584 Q. Do you have any personal knowledge, Mr. Hale, of any equip- 
ment having crossed that steam line other than your own? 

* me ad *x * * 

585 Q. After you broke it? A. That's right. 

Q. And what equipment did you see? A. Concrete mixer. 

* * * * * * 

586 Q. Tell us what you saw cross it, and when, and what kind of 
equipment. A. Well, after that grading on that street was finished 
and the parking lot was finished, they got ready to put that concrete 
down. They set their forms. So they backed their concrete trucks 
over the line north over where we broke and poured the concrete into 
the street over off that bank. 

Q. And that was in what area north of the place? A. North of 
where we struck the line going up the hill towards the old building. 

Q. Can you go over to one of the plans on the wall and put your 
finger on the approximate place where you saw equipment crossing it? 
A. All this concrete on half of this roadway down from right here to 

here (indicating) was poured off a bank right off, and the trucks backing 

587 over this line in here. 

Q. What kind of trucks were they ? A. Ready-mix concrete 
trucks, Contee Sand and Gravel. | 


*, 








243 

Q. Do you know approximately how much they would weigh? 
A. About 18 or 20 tons. | 

* * * * * * 

Q. Are you telling the Court that you saw those concrete mixers 
moving across the steam line while carrying loads of concrete? A. 
That's right. 

Q. Now, Mr. Hale, will you please resume the stand again. 

Did there ever come a time when Mr. Skidmore spoke to you about not 
crossing that line with your equipment? A. Not until we had this 
trouble; not until after we had the trouble. | 

Q. Did he speak to you afterwards? A. = 

588 Q. What did he say? A. He told us to protect the line and stay 
off it, if we could; if not, put something down to — it. Don't break 
it anywhere. And that's what we did. : 

Q. What did youdo? A. We piled a mound of dirt over top 
of it. 


Q. Prior to the time when this steam line = struck had Mr. 
Skidmore or anybody else told you to take any measures to protect 
that steam line? A. I didn't even know the line was there myself. 


Q. Had anyone told you about it? <A. No, sir. 
x & * * ok * 


Q. Mr. Hale, did you receive a copy of the progress schedule 
that Mr. Gunnell described in the course of his testimony, which is 
Gunnell Exhibit No. 2? A. No, sir. | 

* * * * * * 

Q. Were you ever furnished with a copy of this ? A. No, sir. 

589 Q. You were not. Did you see any such progress schedule 
posted anywhere? A. Yes. They had one in their office on the job. 

Q. And this progress schedule, did you examine it? <A. Well, 
I looked at it occasionally when I was inthere. I wasn't in there but a 
couple or three or four times altogether, I think the whole time we were 
down there. 

Q. Did anybody give you any instructions excluding what is con- 
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tained in the contract itself that you were to finish 100 percent of the 
site grading in 60 days from the date you started? A. No. I couldn't 
have done it no way. | 

Q. What do you mean you couldn't have done it? A. What do you 
mean, to finish the job in 60 days ? 

Q. Yes, site grading. A. Couldn't doit. If I remember right 
the contract called for backfill, so you couldn't backfill until the build- 
ings were built. You couldn't build the buildings in 60 days. 

Q. Did you have any discussion with Mr. Gunnell concerning 


interrupting the site clearance at any time and coming back to do 


more work later on? A. I did. 
Q. What was that conversation or when was it? A. Well, it 
590 was about -- 

THE COURT: Who was with him? 

MR. JACKSON: Mr. Gunnell. 

THE WITNESS: It was about three months after we started down 
there. I would say two and a half, three months. The weather had been 
so bad that we couldn't work there for a while. Mr. Gunnell was down 
and so we were in the mud, and I happened to be over at his office one 
day. We were talking about it, and I told him that we were a little bit 
behind schedule, and I thought maybe we could catch up if the weather 
got good. He said as long as we got the grading done that's all he was 
worried about at that time. We could come back later and do it whenever 
we wanted to. So I took advantage of it. 

BY MR. JACKSON: 

Q. When was that? Was that in December? A. No, that was 
the latter part of August or September of 1952. 
| Q. Did you ever receive any notice from Mr. Gunnell that he 
was going to have somebody else do some work on the job? A. In 
reference to what? 

Q. In reference to any work that Mr. Gunnell was going to do 
that was called for in part of your contract. A. No, sir. 

591 Q. Did he ever tell you that he was going to employ Kent Smith 
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to do any part of the work? A. No, sir. | 

Q. Did he ever tell you that he was going to employ Whittington 
and Brown to do any part of the work? A. No. | 

Q. Did he ever indicate to you that there was any part of your 
work that was not done that required his doing or being done by some- 
one else? A. No. 

Q. When did you first learn that Mr. Gunnell bivenad that he had 
had some work done? A. I don't actually recall when it was, but it was 
a year or so after we finished down there. In fact, I believe I wrote 
a letter to our bonding company or insurance company about the thing 
after I got a letter from Mr. Gunnell, I believe. _ 

Q. Iam going to show you a copy of a letter and ask you whether 
or not that refreshes your recollection in any way about the time that 
you first learned that there was some claim that Mr. Gunnell had had to 
do some of your work. A. Yes, sir. : 

Q. Will you tell us about when you first learned that? A. This 
is around April of 1955. | 

oe * a sd * * 

592 Q. I will show youGunnell Exhibit No. 22, and will you tell the 
Court whether prior to the date which appears on it, February 23, 1955, 
isn'tit-- A. Yes. 

Q. Did you ever see any statement of back charges from Mr. 
Gunnell or Mr. Gunnell's company? A. Not in reference to this, no, 
sir. 

Q. You mean with reference to the back charges ? A. Yes, sir. 

Q. Prior to that had there been a claim made against you for dam- 

ages to the Ric-Wil system? A. There had. : 

Q. And was that the claim to which reference is made in the letter 

from Mr. David Hornstein for Gunnell Construction Company, Inc. , 

dated December 14, 1954, which I showyou? A. Yes, sir. 

Q. And is that the statement dated seiccaitaaiaa 23, 1954, the same 
amount referred to? 
THE COURT: I either got it wrong -- I thought you said Exhibit 2 


to, 
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was February 23, 1955. : 

593 MR. JACKSON: February 22, 1955, is Gunnell exif 22. That 
is a statement of the back charges for the work that was done by Mr. 
Gunnell, or he says was done. 

THE COURT: And the letter of Hornstein was December 14, 1954? 

MR. JACKSON: That's the claim for the damage to the Ric-Wil 
system. 

THE COURT: And that is dated what ? 

MR. JACKSON: December 14, 1954. 

:. THE COURT: So they only have one statement, 2-22-55 other than 
the Hornstein letter ? 

MR. JACKSON: Yes. 

BY MR. JACKSON: 

Q. Is there another statement that you received bearing date 
of December 23, 1954, totaling $8, 764.57, which is the claimed damage 
to the Ric-Wil system? Didyou receive that? A. Yes, sir. 

Q. You did. Did you receive it or do you know whether it came 
with Mr. Hornstein's letter or not? A. It did not. 

Q. At the time of Mr. Hornstein's letter did you know that Mr. 
Gunnell was claiming of you the damages to the Ric-Wil system ? 

A. Yes, sir. 

594 Q. And did you at the time of the letter of December 14th from 
Mr. Hornstein know that he was claiming of you the back charge items ? 
A. You are talking about these ? 

| Q. Iam talking about those which are set forth in Gunnell Exhibit 
No. 22. A. No, sir, I did not. 

Q. Did you ever receive any notice in writing as provided in 
Section 4 of your subcontract of any intent on the part of Mr. Gunnell 
to do any work on that job that was in your contract? A. No, sir. 

Q. In February, March, April, and May of 1953, did Mr. Hale 
complain to you at any time that you should return to do work on the 
job? A. You mean Mr. Gunnell? 
| Q. Imean Mr. Gunnell. A. No, sir. We hada little work 
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there left to do and the arrangement was when I was over at his office 
that when the weather was permissible we would go back to do it, and 
when the ground dried up we would do some — around the build- 


ings. 


Q. Did you afterwards go back to do the work? A. Oh, yes; 


oh, yes. 
Q. Do you have any knowledge today of what y work was done or 
595 could have been done by any of Mr. Gunnell's employees or con- 


tractors that was to be included in your contract ? A. No, there was 

none done because the job laid just the way we had left it the fall before 

that. There had been nothing done as far as cleaning it up or fine grad- 

ing. : 

Q. Do you know that Mr. Gunnell had some excavating of his own 
to do during that period? A. Oh, yes; yes, sir. 

Q. Excavating of what kind? A. Well, he had a lot of excavating 
under the A Building over there, and he had the footing excavation and for 
pipes and steam lines, I guess, and water lines, like that. I don't 
know who done that. | 

ok x a * 1% * 

596 MR, JACKSON: The letter of December 14, 1954, from David 
Hornstein to Harry A. Hale & Company, Box 79, Route 16, Essex 21, 


Maryland. 
‘In re: Government Contract 17 500-ndutra Homes 


School W (near Laurel, Maryland). 

"On September 23rd, 1954, the Gunnell Construction Com- 
pany, Inc. billed your company for $8, 764. 57, repeesentiag re- 
pairs of damage caused by your company to the above project. 

"Under the terms of your subcontract you are required to 
promptly pay for damage of this nature. | 

"Will you, therefore, please advise this office or your in- 
tention to give this matter your immediate prompt attention by 


payment of the amount claimed. 
"Unless a prompt remittance is vecetved: you will leave us 
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no alternative except a recommendation for appropriate action 

to enforce collection. " 

597 _—« I would like to read at this time Hale Exhibit No. 6 which has not 
been read to Your Honor. 

THE COURT: All right, sir. 

MR. JACKSON: It is from David Hornstein, Attorney for Gunnell 
Construction Company, Inc. to John E. Raine, Jr., Esq., the State's 
Attorney for Baltimore County, Courthouse, Towson 4, Maryland. 

"Re: Contract No. 17500. 

"Dear sir: 

"The Gunnell Construction Company, Inc., has requested 
me to reply to your letter of November 9th, 1953. 

"The Gunnell Construction Company, Inc. is desirous of 
doing everything in its power to cooperate with Mr. Hale. 

‘We have advised them that it is possible for them to pay 
Mr. Hale his money, provided that we could secure fromall 
claimants notarized acknowledgments of the total amounts due to 
them as subcontractors. It would also be necessary for us to 
procure from the Mueller Construction Company a notarized 
acknowledgment that their claim is fully settled, and stating that 
there is no further obligation due to them under this contract. 

"The letter from their attorney, Mr. Bowie, inferred this 
to be a fact, but does not completely so state. 

"If this could be accomplished the amounts claimed by the 
subcontractors could appropriately be held in escrow for the bene- 
fit of all concerned. 

"We would be pleased to work with you in this matter." 

| Ialso direct Your Honor's attention to a statement dated September 
23, 1954, Hale Exhibit No. 11. 

‘THE COURT: That was received. 

| MR. JACKSON: Which was received and which is the same date as 
that referred to in Mr. Hornstein's letter that I read you a few moments 
ago as Hale Exhibit No. 10. The total is the same amount referred to 
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there of $8, 764. 57. 

My only comment to Your Honor about it is so that you will be 
spared the length of the details. This statement deals only with the 
claimed repairs to the Ric-Wil system and makes no reference what- 
ever to any claimed back charges. ! 

I might ask Your Honor for a ruling which may save a bit of time. 
In the course of the testimony of Mr. Gunnell there was some time 
devoted to interrogation concerning whether Mr. Hale paid his bills 
and so forth. That to my mind as I go back and reflect on it is irrele- 
vant to the issue that Your Honor has to decide. That is, whether we are 
responsible to the Ric-Wil system and whether Mr. Hale is responsible 

599 to Mr. Gunnell under this contract for the work that Mr. Gunnell 
claims he had done out there. | 

THE COURT: Let me interrupt youto find out. | 

Are you contending that it is or isn't any Liability by virtue of 
payment or non-payment of bills ? | 

MR. RYAN: I am stipulating that there is no 5 aca by virtue 
of failure to pay bills. 

THE COURT: That is not part of this case, is it? 

MR. RYAN: No, sir. : 


* * * * * * 
601 CROSS EXAMINATION 
BY MR. RYAN: 


Q. Mr. Hale, I understood you to say that ios to accepting a 
contract with the Gunnell Construction Company for the site clearance 
that you had had provided you all these plans that Mr. Gunnell has brought 
to court here? A. I hada set delivered to my office, yes. 

Q. And you had those at your office for your own purposes for 
examining them and checking them over before you contracted to take on 
the job of site clearance, didn't you? A. That's right. 

Q. And after you looked themall over then you were of the opinion 
that actually all that you needed to do job site clearance was the Page 1 
of that whole set, isn't that true? A. That isallI needed, Mr. Ryan, 
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at that time to get my computations off of to give me a figure to bid the 
job with, yes. - 
602 Q. And you took your computations off of that and you bid the job ie 
and you gota contract? A. That is right. "I 
Q. At the time of that contract, and that was in June 1952, wasn't ‘ 

it, sir? A. Yes. « 
Q. There was no need then to know where any steam lines were ~ 


going to be? There was no need then to know where any utilities were 
going to be, was there, sir? A. I wouldn't say there was no need to 
know, because we had utilities in there before we started, but they were 
above the ground and they had markers on them where we could see 
them. 

Q. Utilities were in and had markers before you started your job? 
A. That is right. 

Q. And you familiarized yourself then with those utilities? A. | 
We didn't familiarize ourselves. The markers were there. You didn't 
have to familiarize yourself. The markers would stand there. You 
could see them. You would have no trouble at all. 

Q. Under the terms of your initial contract you were to complete 
the site clearance within sixty days, weren't you, sir? A. Well, 

603 that's the way the face of that contract read, yes. 

Q. And the purpose of that is because as soon as you finished 
your site clearance then the construction man goes ahead with his ex- 
cavations for his footings and he begins his actual physical erection of 
improvements, doesn't he? A. Well, if you look at it in that sense of 
the word, yes, but in this case it didn't work like that. Almost as 
soon as we got that part of that land cleared and some of it graded Mr. 
Gunnell started his footings right away. He didn't wait until we finished 
our whole project of clearing. He started as soon as we gave him room 
to start. 

Q. So almost from the beginning of this job you knew that it was 
essential for Mr. Gunnell to get this site cleared and get himself ina 
position to get started? A. That's the sense of every building. 


e 
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Q. Winter is coming on after October and November, that is right, 
and you get a freeze, and you can't pour concrete, and you can't lay 
brick. You want to get on the job as soon after as possible, don't you ? 
A. Yes. 

mK *x fe * * % 

604 MR. JACKSON: Mr. Ryan has referred to the contract as if there 
were only one provision init. It has not just one provision init. It 
does say something about 60 days on the front of the contract, but Sec- 
tion 4 of the contract is a part of it too, and reference to progress 
schedule which Mr. Gunnell has introduced and which is described here, 
and lies on the witness's desk, doesn't say that there is a 60-day proposi- 
tion. Up to now there is no provision before the Court that binds Mr. 
Gunnell on the site clearance project. 

MR. RYAN: You mean binds Mr. Hale. I take exception to that 


as a matter of law, and I so advise the Court that in my opinion as a 
matter of law, where there is a discrepancy between typed and mimeo- 


605 graphed portions of the contract that the typed portions prevail. 
I would refer the Court to the case of Lomax vs. United States in 183 
Fed. (2d) 331, and Asiatic Petroleum Company -- : 

MR. JACKSON: That's an old rule, but that doesn't apply to this 
situation. There is no discrepancy between these two clauses. 

MR. RYAN: Of course there is a discrepancy. If you rely upon 
the fact, Mr. Jackson, that the progress schedule, as you have en- 
deavored to interpret it, stretches it out overa period of a year and 
a half, and here is a man with a contract for only site clearance -- 

MR. JACKSON: That's where we get to have a very simple case 
of estoppel. It was Mr. Gunnell who bound Mr. Hale to the progress 
schedule, not Mr. Hale. He introduced it and then it turned out not to 
support him, unfortunately for Mr. Gunnell. It cleared up that problem 
entirely. I object to any interpretation of the witness as if it had been 
a foreclosed question that he was bound to do this work in 60 days. 


* kK * * * * 


BY MR. RYAN: 
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Q. What would have been left after the end of 60 days for you to 

have come back and done other than just the final backfilling after 
the buildings were actually completed, that little bit of excavation that 
is still left unfilled. Would there have been anything further to do? 

A. When you say "a little bit, I think it is a good time for me to ex- 
plain the building situation. 

Q. Iasked you what more hadto be done. A. I will answer it 
this way: 

THE COURT: Answer it shortly, and then you can explain it if 
you need to. 
| THE WITNESS: There would have been a whole lot to do. 

THE COURT: What is "a whole lot?" 

THE WITNESS: Because if we would have done this job in 60 days, 
which I don't think Mr. Gunnell had in his mind to have it completed 
in 60 days on the fact of the contract, but had we done this job in 60 
days and moved out it would have cost Mr. Gunnell another $5, 000 to 
$8, 000 to finish it up. He will tell you the reason why. Because when 
we done the site clearing and the site grading, which means that we 
were to cut the existing ground to the sub-floor or to the top of the 
footings, he would then with his machinery have dug the footings, 
thrown all the dirt to the outside, which he did. So when these build- 
ings are up when we have finished the job under his terms of the con- 
tract, I wouldn't have been back any more. So he would have had all 


607 that dirt to move. As it was I took it upon my shoulders, 


which I shouldn't have done, and put hand labor in there and worked that 
dirt away from those buildings and out of the corners in order to get 
it out where my equipment could pick it up. 

So had I finished my job in 60 days that he wanted me to do it, it 
wouldn't have been nothing left for me to do. I wouldn't have had to 
come back. So then Mr. Gunnell would have come to me and said, "Mr. 
Hale, we got all this dirt here to move. What are we going to do about 
it?" But under my contract I would have been finished. But as it was 


I had to come back anyway. I took it upon myself to do it as a good fellow. 


253 
BY MR. RYAN: 

Q. Now, then, are you telling us, Mr. Hale, that you did more 
than your contract called for? A. That's exactly what I am telling you, 
and that's exactly true, as the good Lord lets me set here. 

Q. Isn't it true also in November, 1952, you were finished with 
this job? A. No, sir, I think you will find that letter states we finished 
a certain portion of it. I don't think it says we are completely finished. 

I don't think you will find in that letter where we asked for a final inspec- 
tion on it. | 

608 § Q. Ishow you Gunnell Exhibit No. 12. Was that for a progress 
payment then that you are referring to? A. No, sir. This here. 
This letter here states that the grading around the buildings will be 
done and ready for inspection on or about November the 4th. Now the 
reason for this letter, if you want me to explain it to you -- 

Q. You wrote it. If there is any explanation that goes with it 
I would like to have it, yes, sir. A. All right. The reason for that 
letter was, Your Honor, that we didn't want to have to go back and do 
the same thing that we just finished doing with all this hand labor, get- 
ting this dirt away from the buildings, because then they had some floors 
to pour yet. They had some other work todo. In other words, if we 
do it once we don't want to have to come back and do it the second time. 
And that was the cause of that letter, and it stated around the buildings 
only. ! 


Q. By the time that letter was written, Mr. Hale, you hadn't 
had any men working on the job since September? A. Oh, I think 
we had -- Mr. Ryan, I don't know for sure, but I think we had. 

THE COURT: What date is that letter? ! 
MR. RYAN: It is dated November 3rd, 1953, and was received 


by us November 4th, 1952. 
THE COURT: That's just a typographical error, isn't it? That's 
609 no point? 
MR, RYAN: Yes. 
THE COURT: Everyone agrees to that? I think it is a clear 


| 
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that it is just a typographical error. It says November 3rd, 1952, 
and it was actually received according to the receipt November, 1952. 

MR. JACKSON: How do we know that that isn't a mistake ? 

MR. RYAN: Then his testimony becomes very inconsistent unless 
that is a typographical error. 

MR. JACKSON: I don't think so. I think you have led him into 
inconsistencies. I think this is meant to be November 3rd, 1953, my- 
self. I don't know which is the mistake. It appears twice in the letter, 
once at the top. 

THE WITNESS: Will you let me see it, please, Mr. Ryan? 

BY MR. RYAN: 

Q. You are shaking your head. What does that mean? 
A. I don't know which is right. 

THE COURT: When did you goin, June, 1952? 

THE WITNESS: Yes. 

THE COURT: You werein there from June, 1952 to November, 
1953? 
| THE WITNESS: We were in there November, 1953, yes, sir, but 


610 not constant. We were out there in the winter time. 


THE COURT: What is this letter relating to, 1953 or 1952? 
THE WITNESS: 1953, I think it does. 
BY MR, RYAN: 
Q. Your letter says 1953. A. 1953. 
| Q. Would you have written it for the same reason in November 
1953 that you have just told us you would have expressed such an opin- 
ion in November 1952 that you had your men there, that you wanted to 
finish up? A. We were finishing up the grading for the roads at the 
same time we were finishing Gunnell's contract. It had to be in the fall 
of 1953. 
THE COURT: All right. 
BY MR. RYAN: 
Q. This letter refers to grading around the buildings and site, 
doesn't it? A. We were furnishing grade around the buildings. 
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Q. Did you submit to the Gunnell Construction a all of 
your weekly payrolls? A. Yes, sir. 
Q. I show you again Defendant's Exhibit No. 20 which purports 
to contain statements of your weekly payrolls, 1 through 15, and indi- 
cated weekly payroll 15 covered the period September 12, 1952, to 

611 September 18, 1952. 

MR, JACKSON: Look at weekly payroll No. 24, please, Mr. 
Ryan. 

MR. RYAN: I will do that too, sir. 

Payroll 4 is for the period of November 2nd to November 6, 1953. 
Is that what you wish to bring out ? 

THE WITNESS: He was there November, 1989, as well as Novem- 
ber, 1952. | 

BY MR. RYAN: 

Q. Let's get back on the track, and let's get back to the question 
that I was endeavoring to get out from Mr. Hale. : 

Mr. Hale, did you have any men working on the job between pay- 
rolls Nos. 15 and 16? A. Do you have a payroll there for that? 

Q. Yes, sir. A. Then we were working. : 

Q. Payroll No. 15 went through September 18 1952, didn't it? 
A. On this one, yes. 

Q. Payroll 16 starts with September 1, 1953, doesn't it, sir? 
A. That is right. 

Q. There was an entire year that your men aia not work on this 
job, is that correct? A. Pardon me? 

612 Q. Is it a fact that it was more than an entire: year that your men 
did not work on this job? A. No, you got payrolls. We weren't away 
from there for no year. If they are here, we will Ks them. I don't 
know where they went. | 

Q. They are all signed by you, sir. Did you send them out in 
numerical sequence? A. Regardless if we were out there for the year, 
it was an understanding that Gunnell and I had, a verbal agreement, and 
we were not holding up his work. 
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THE COURT: We are not talking about whether you were in or 
not. We are trying to find out whether you were there. 

THE WITNESS: Your Honor, we had to submit payrolls to Mr. 
Gunnell every week that we worked there. If the payrolls are not here, 
we were not there. 

THE COURT: All right. 

* * * 

BY MR. RYAN: 

613 Q. I would like to ask you also, Mr. Hale, was there any reason 
that you know of that when you reached weekly payroll No. 19 and then 
went to weekly payroll No. 20 you stopped identifying them as being the 
weekly payrolis in connection with contract No. 17500, and I ask you that 
because that number appears on all the payrolls up to No. 19, and appears 
on none of the payrolls after 19. A. I hadn't noticed that, Mr. Ryan. 

Q. So you know of no reason? A. I know of no reason. Of course 
I sign them, but I don't make them up. I see no reason that number 
shouldn't be on all of them. 

x * * zd K * 

Q. I notice in looking at these payrolls again, Mr. Hale, that you 

614 employed considerably more men in the period from September 1, 
1953, until March, 1954, than you employed from June, 1952, until 
September, 1952. A. You're so right. 

Q. Did it require more men a year later to finish this jobsite 
clearance than it required at the beginning? A. You are right. 

Q. When you entered into the contract with Mr. Gunnell for the 
jobsite clearance, you then returned his plans and ee r 4 
A. Mr. Skidmore got those; yes, sir. 

Q. You gave them back to Mr. Skidmore? A. Yes, sir. 

| Q. Did you have the specifications available to you before you 
bid on this job with Mr. Gunnell? A. I don't remember, Mr. Ryan, 
whether the specifications were in those plans or not. I really don't. 
Pa They could have been and they couldn't have been. I don't remember. 
Q. In the lapse between ae Ane and the summer of 1958, 


~ 
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specifically June 1953, the District of Columbia then put out bids for 
this roadway excavating and grading and paving it, didn't it, sir? 
A. Yes, sir; it was around June, yes. 

Q. And as a matter of fact you bid on that, didn't you? A. Yes, 

615 sir. | 

Q. In your own name, as Harry A. Hale and saa A. That's 
right. ! 

Q. And you were a competitive bidder in that connection with 
Contee? You ultimately got that? A. Yes, sir. — 

Q. Pursuant to that invitation to bid, put out by the District, 
did you consult plans and specifications at the District Building provided 
for that purpose, for making that bid? A. At the District Building, yes. 

Q. Did you go out to the job site? A. No, because we were 
working there, and I think at the same time that that ae came out, I 
believe. | 

Q. Oh, you were working there at the same time the bid came 
out? A. We knew where the job was, where the road was going to go. 

Q. How frequently were you at the job site, then, at or about this 
time that it was coming out? A. Well, if we were working there I 
was there two or three times a week. I don't recall r we were working 
there that particular day or week. | 

Q. But you were working during that interval ? A. Yes. 

Q. So then you didn't have to look at plans and specifications to 

616 put in a roadway bid? A. I didn't say I didn't have to. I said 

I did at the District Building; yes, sir. 

Q. Didn't they show a Ric-Wil System on them? A. Yes, sir. 

Q. And you were working on the job? Didn't you see a Ric-Wil 
System being installed? A. No, sir; Idid not. At the time I wouldn't 
know what would be a Ric-Wil System if I had fell in it. 

Q. Didn't you see a steam conduit system going underground when 


you were working there? A. No, sir; I did not. : 
| 


* * * * * * 
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617 Q. Have you bid District Government contracts before, sir? 
A. No, sir. 

Q. Was that the first and only one you ever bid? A. That was the’ 
first one; yes, sir. . 

Q. Did you read the provisions which were attached to the invita- 
tion to bid before you bid? A. Well, I read them, but I don't remember 
now what they were. 

Q. Do you recall seeing a provision in there obliging you to familiar+ 
ize yourself with the job site and other contractors’ work which might 
be in progress? A. i think you will find, Mr. Ryan, that's in almost 
all of them, and TI think you will find that the majority of the contractors 
don't go into that too deeply unless they are successful bidder, and then 
they probably go out on the job and familiarize themselves with that; 
yes, sir. 

618 | Q. So then I might assume from your answer that you knew it was 


there, but that you would not concern yourself with it unless you hap- 


pened to be the successful bidder? A. I didn't know there was a steam 
line there. I see some kind of marking over that plan. I told you I 
wouldn't have known what it was if I had fell in it at that time. 

* * * * * * 

Q. Were the operators of those pieces of equipment permitted to 
compute their own grade as to which they were to go? A. They didn't 
have to. They could if they wanted to. They were capable of doing it. 

Q. Who computed that for them? A. Who computed the grades ? 

619 Q. Yes, sir. A. The District of Columbia Highway Department. 

Q. You mean by marking the stakes that you have testified to? 

A. That is right. 3 

7 Q. And who determined whether or not that grade had been reached ? 
A. Well, sometimes Mr. Troxell did, and sometimes Mr. Wiley would. 
Either one of the two could do it, and had the necessary equipment to 
do it with. ) 

Q. Mr. Hale, when you reached this stopping point in September, 
1952,. who determined that you were to stop then? A. Who determined it? 
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Q. Yes. A. It was mostly due to the good Lord, the weather. 
Q. In other words, you stopped your operations because of bad 
weather? A. Well, that was one reason, and I talked to Mr. Gunnell 
about it, and I told you before as long as we were out of the way of the 
buildings he wasn't concerned at that time. That was the main reason, 
was the weather. It was bad. It was bad all through the whole job. 
Q. Then did he actually direct you not to do any more work ? 
620 A. He did not say not to do any more no; and he did not say to do 
any more. | 
Q. During that period of time he was working on the job, wasn't 
he? A. Yes, but his work was a little bit different than ours. 

Q. Did you have any discussions with him between December, 
1952, and March, 1953? A. I think so. 

Q. Did you have any good working weather in there ? A. Idon't 
recall. In the wintertime we generally shut up our operations on the 
grading end of it anyway. We very seldom operate in the winter months. 
Q. Were you operating during those winter months ? A. No, 
sir. | 
Q. When did you resume operations? A. Well, it would have been 
around the Ist of April somewhere, I guess. It all — on how early 
the spring sets in. We generally -- 

Q. Let us assume that spring set in early, and set in around the 
1st of April, 1953. Did you then contact Mr. Gunnell ? A. I was over 
at his office at least once a month during that whole period. We did 
a lot of jobs during that time, and after this all opened up we still did 
a lot of jobs together, and I was in his office quite often. Went out on 


621 jobs with his estimaters several times. 


Q. Ido not think you have answered the question. The question 





was: Did you take up with him your resuming of the work, your going 
back to finish it? A. We talked about it every time I was over. Mr. 
Gunnell never said, "Harry, you had better go ahead and get started. " 
He had two years down there, two years and 2 half. ‘ was out of the 
way of these buildings. The only thing I had was the perimeter around 
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the buildings to do. So I wasn't tying the men up, and he never pushed 
me. 

Q. All you had left was around the perimeter of the buildings ? 
A. That is right, and around the edge of the woods, yes. 

Q. Is that all you had left to do when you came back to finish up? 
A. Well, no. When I came back I had to move that dirt that they got 
out of the footings, that they had thrown on the outside of the walls. 
I had all that dirt to move. 

Q. How many weeks would it take you to move that, your best 
estimate? A. How many weeks, when? 

Q. To move that dirt that he had thrown out of his excavations, 
to clear off around the perimeter. A. If I recall, I had laborers there 
around three weeks to a month. 

622 | Q. And how many pieces of equipment would you require? A. 
Well, we had a road grader in there dressing it up, and we hada tractor 
and a pan, and one Euclidin there, and a small Ford tractor, if I re- 
member right, trying to clean up some of that stuff around out of the 
corners of those buildings. 

| Q. Did you have any need for as many as four bulldozers ? 
A. Idon't remember, Mr. Ryan. It could have been now. I don't think 
we ever had four on that job after we got the clearing finished. 
Q. I show you payroll for October 19 to October 23, 1953, and “ 
I show you listed four bulldozer -- presumably bulldozer operators. 
A. We list those like that. They all may not have been bulldozers. 
Q. Chaney was a scraper? A. He was the scraper man, you 
see. Here's a grader man. Here's a scraper man. 
 Q. Isee. A. They were not all bulldozer operators. 
Q. Getting down to the time when you had reached full progress 
in 1952, did you make any demand on Mr. Gunnell for payment of your 
account to date? A. Yes, sir. 


623 Q. What discussion did you have with him about that? A. Never 
had too much. The only thing we just never got the money; that's all. 
Q. Then you came back in 1953 without having been paid in 1952, 
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and went ahead and added more to his job out of the goodness of your 
heart? A. No, by the goodness of the bonding company, because we 
had a performance on that job, you remember. You onty have to fall 
down on one of them, and that's it. : 

Q. You did that, then, because of the fact you were bonded ? 

A. That is right. That is one of the reasons, yes. 

Q. You got other communications or copies of communications 
from Mr. Hornstein concerning the back charges in addition to the 
statement of February 23, 1955, didn't you, Mr. Hale ? A. Mr. Jack- 
son has a complete file on this case. 

Q. I will ask if he will produce the original of 2 a | letter of April 
8, 1955, sent registered mail to the U.S. Fidelity and Guaranty Com- 
pany. | 

THE COURT: Letter of what? April what, sir? 

MR. RYAN: April 8. 

MR. JACKSON: From whom? 

MR. RYAN: From Mr. Hornstein to the United States Fidelity 
and Guaranty Company. | 

624 MR. JACKSON: Let us see if we have it. : 

MR. RYAN: With a copy to Mr. Hale. i 

THE COURT: Any reason why we could not use the carbon, sub- 
ject to check, Mr. Jackson? ! 

MR, JACKSON: I do not think I have ever seen this before. 

THE COURT: All right. 

MR, JACKSON: I do have a photostat somewhere here, but I have 
no objection. It is admissible, but I do not know what it is admissible 
for. 


MR. RYAN: I ask that it be marked Gunnell Exhibit No. 26. 
MR. JACKSON: Are you offering it? ; 
MR. RYAN: I would like to. 


MR. JACKSON: I will have to object. Ido not know what the 
relevancy is. How could it be admissible, a letter from Mr. Hornstein ? 
MR. RYAN: It is a letter from Mr. Hornstein, if Your Honor 





262 
please, and I submit it is admissible in the sequence of letters which 
have now been introduced by Mr. Jackson, one of which was a letter 
from Mr. Hornstein. I know his point is that it only raised the ques- 
tion of there being a back charge for some $8,000. The purpose of this 
letter is to show that on April 8, 1955, which is before any of these 
suits were instituted, a complete statement of Mr. Gunnell's claims-on 
625 _ this job was sent to the bonding company, and a copy of it to Mr. 
Hale. 

MR. JACKSON: We admit that we got it. For that purpose we 
admit we got it in April 1955, but the letter itself contains a lot of 
statements which are self-serving declarations and are not admissible. 

MR, RYAN: I fail to see any self-serving declarations. 

MR. JACKSON: Statement of claims. 

MR. RYAN: The statement of claims only states the amount. 

THE COURT: I understood you to say that it is already in. 

MR. JACKSON: It is not worth all that argument. Let him put 
it in. It cannot hurt anything. 

THE COURT: All right. 

(Letter from David Hornstein to United 
States Fidelity & Guaranty Company, dated 
April 8, 1955, was marked Gunnell Ex- 
hibit No. 26, and received in evidence. ) 


* * * * * * 
626 CROSS EXAMINATION 
BY MR. LOOS: 
* * * * 4 * 


Q. Did you use some form of plan for your site grading ? 
A. No, sir. 
Q. How did you go about it, then? Who told you where to grade? 
A. Gunnell's engineers done all the stakes out and grades. 
Q. Gunnell's engineers? A. Mr. Gunnell's engineers, they 
_ furnished all the grades for us. 
| Q. And all you did was follow those stakes? A. That is right. 
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* * * *  * * 
628 Q. When you came back the second time, what were you doing on 
the site grading? I understand you came back in September 1953. 
A. We finished grading around the buildings and around the perimeter 
of the area and cut a drainage ditch down the back. 2 
Q. When you say you finished up doing the grading around the 
buildings, what did that include doing? What kind of equipment did you 
use? A. Well, we had some road graders in there, and as I told 
Mr. Ryan, a small tractor, and [ think a tractor and a pan in there 
cleaning up. 
Q. In connection with what contract did you do any work on the 
parking area? A. That was the road contract. : 
Q. That was the road contract? A. Yes, sir. 
Q. You testified that there is a difference between this area here 
on the white plan. That is Exhibit 4. Anda difference between the park- 


629 ing lot and service entrance as is shown on Exhibit 9; is that cor- 
rect? Did you testify to that? A. I think that's right, yes. 
* * * * * * 
BY MR. LOOS: 


Q. Here on Exhibit 5 you have shown "H.H." Is this where you 
identified the spot where the damage occurred? A. That is right. 
630 Q. Is this where the road as it now exists curves right here, 
as is shown on Exhibit 5? A. If it's 95 feet from that manhole, I 
just don't remember what the measurements are now, but if it is 95 
feet from the manhole now, that's where the road exists right now. 

Q. Could you measure that and see how far itis? You made a 
mark right here which is south of where the existing road is now, and 
that is where you say the roadis now? A. Yes, sir. 

MR. JACKSON: Will you draw a line out there and put an initial 
out there "H. H. 2". | 

BY MR. LOOS: 

Q. Now, before we leave that, is that the type of entrance that 

is in there now? In other words, from pictures that you have identified, 


a | a on 


| 
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I believe you showed that there was some sort of an apron. Is this the 
way that it looks now, except down a little further? A. No, it's curved 
right here. This here is the same. The only thing, it is moved down. 
Q. It is moved down the same as itis here? A. That is right. 


Q. And it is not like this atall? <A. No, sir. ‘ 
MR. HERON: He is referring to Exhibit 4. 43 
MR. LOOS: That is right. c 
* xe te x * aK 

631 BY MR. LOOS: 

- Q.- Now I show you Exhibit 2-G of Hale, which is a photograph, 
and I think you have identified this as being the service entrance, which , 
is the road going across the center of the picture. A. That is right. 

 Q. also call your attention to a line which looks to be a filled < 
in trench. Do you know whether that is where the steam line went? ss 
A. Iwould say that is where it went. I don't know. I didn't examine “| 


this. 

Q. Doesn't that look as though -- A. It looks as though that's 
where the steam line would be. I don't know. 

Q. Did it appear that way when you were doing the work? a 
Weren't you able to tell by looking along that area that there was 
something that had been put underneath it? A. Well, I mean I couldn't 


because I wasn't there all the time. I don't know what the men done that ” 
was there. Certainly I would have thought if they thought it was a steam 7 
line they wouldn't certainly have run over it. But I personally don't Z 
think that any of them knew that it was there. It shows that there's been a 
632 | some excavation around there, but I wouldn't know what it was. « 

* * * * * * 

REDIRECT EXAMINATION 
BY MR. JACKSON: 
* * * 5 x * 


Q. You didn't have that sheet? What did you mean when you 
said to Mr. Ryan, when Mr. Ryan asked you that the plan showed the 
633 Ric-Wil System? What did you mean? A. I think Mr. Ryan 
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asked me if the plans of the Highway Department showed the Ric-Wil 
System, and I said I thought it did. | 

Q. Do you know whether it did? A. Iam a positive or sure 
it did. I think it did. : 

Q. Did you see any plan of a highway system other than Hale 
Exhibit 4, which is the white one on the board over here ? A. Not if 
that's the plan that they submitted with their bids. I didn't see no other. 
If that's the one, that's the only one I saw. 

Q. Can you point out any place on this plan where there is a Ric- 
Wil System shown? A. No, I don't see any on that. 


* * * * o* * 
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638 HUGH WILEY 
was called as a witness on behalf of Harry A. Hale & Company and, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JACKSON: 
Q. Mr. Wiley, will you state your full name, please, sir? 


A. Hugh Wiley. 
* * * x * 
Q. What is your occupation? A, Iam an engineer, tractor. 
Q. Sir? A. Civil engineer. 
Q. Have you had education as an engineer besides experience ? 
A. Yes, I was at the University of Maryland and Johns Hopkins. 
639 Q. Have you ever worked for Mr. Hale, Hale and Company? 
A. We had done several other little jobs for him. 
Q. In October of 1956 were you employed by Mr. Hale? A. 
That's correct. 
Q. In what capacity? A. I was a foreman on the job over near 
Washington for the Gunnell Construction Company. 
* bd * * x 
Q. Were you at any time employed by Mr. Hale on the Industrial 
Home for Children at Laurel, Maryland? A, That's right. 
Q. In October of 1953, were you foreman at that time? A. That's 
correct. | 
: Q. Do you remember what work you were foreman for? A, Well, 
I was in charge of the grading of the streets, the roads, in that project. 
Q. Mr. Wiley, do you recall an incident when a Scraper under 
your charge struck a steam line? A. Yes, sir. 
* * * * * 
640 Q. How did you first learn of it? A. What, of the steam line ? 
Q. That it had been struck? A. Of the scraper hit the steam 
line ? | 
Q. Did you see it hit? A. Yes, I was there. 
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Q. On the occasion when you saw the striking, did you take 
occasion to determine whether the scraper had cut below grade? 
A. Well, there was a 4-foot cut, approximately, and we cut around 
2 feet. So we actually had another 2 foot to cut for the subgrade. 

Q. Did you personally check that? A. Yes. 

Q. By what means? A. The lock level. | 

Q. What is a lock level? A, It is an instrument used by fore- 
men on road cuts to determine the elevation 7” the stake put in by 
the engineer. | 

Q. Do you know who set the grade stakes at that point? A. Well, 
I understand the grades were put in by the engineer, Mr. Cole. 

Q. You say you understand. Did you put any grade stakes in there? 

641 A. No, I didn't. I wasn't in charge of putting in the grades. I 

was just working off the grades. 

Q. Can you tell the Court whether or not you have any personal 
knowledge as to whether the break, the point of the striking occurred 


within an area being graded for a road? A, well, it was in the road 
area, because that's where we were working. | 


Q. Did you have charge as foreman at that time of anything ex- 
cept the roads? A. No, I was concentrating on the roads. 

Q. Prior to the time of the striking, had anybody warned you 
that there was a steam line which might be struck by the scraper in 
grading according to the stakes? A. No. There hadn't been anything 
said, because they had given us a 4-foot cut, and I think it was a little 
surprising to everyone that we hit it, because he had 2 more feet to go, 
or 18 inches to 2 feet left to cut. So when we hit it, it was a complete 
surprise to us. : 

Q. Do you have any recollection whether the location of the 
road was afterwards changed? A. After we hit it, it was changed to a 
different location, because the steam line went deeper in the ground at 
that point, and they figured that they could move the road down and then 


be on top of it. 
* 
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642 CROSS EXAMINATION 
BY MR. RYAN: 
* * * & ee 


Q. Did I understand you to say that after this steam line had been 
hit that they decided to move the line down and put the road over? 
A. Move the road down. 

* * * * * 

Q. I will ask you, then -- what I am after is: Where your 
scraper cut the line, where you came in contact with the line, was ‘it 
in a straight section of the line or was it in one of these bends? 
A. After we hit it we found that the line went perpendicular to the road. 


643 In other words, it crossed under the road where it was coming 
as a loop, as you call it. 
* * * cd * 
644 * * * * * 


Q. At the time you were working on this job, were you then a 
graduate civil engineer? A. No. I am not a graduate. I went three 
years to college and two years in marine engineering. 

Q. How much of that education and engineering had you had be- 
fore this incident took place? A. I had five years. 


Q. You had all five years? A. Yes. 
* * * * * 


645 * * * * * 
| Q. How long had you been working on the job when this incident 
occurred, approximately? A. I couldn't answer that. I guess it would 
be just, as a guess, probably a month. 
Q. Probably a month. 
| During that entire period of time you had had no notice or know- 
ledge that any steam line existed in any area adjacent to where you were 
engaged in excavating? A. No, sir. 
| Q. During that period of time had any supervisor or foreman of 
any of the other trades which were engaged in working around the 
general site complained to you about any of your heavy equipment being 


«“ 
=a 
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operated in certain areas? A, No, sir. i 
* * % * | *% 
646 * * * * i * 

Q. As a matter of fact your contract and the contract which you 
were then performing was for the grading and excavating for the 
streets and roadways? A. That's right. ! 

Q. You had no interest in any of the rest of the job? A, That's 
right. ! 

Q. Were these stakes to which you were eee your operation 
in place when you first came on the job or were they installed after you 
started your work? A. Well, they weren't all in place. They were -- 
you know, they would keep the stakes ahead of us as far as our grading 
operation. They put them in as they felt we were ready to do that area. 

Q. And by their putting them in do I take that to be the engineer- 
ing crew from the District of Columbia? A, That's correct. 

Q. Under the direction, I think you called him, Engineer Cole ? 
A. That is right. | 

647 Q. Your company personally had nothing to do with the instal- 
lation of these stakes? A. No, sir. 

+ * 

CROSS EXAMINATION 
BY MR. LOOS: | 
* x K ae ! *K 
648 * * * * : & 

Q. Did you have any plan similar to the one that Mr. Ryan 
showed you, Hale Exhibit 5, that you just looked at a moment ago, 
which is these? Have you ever seen any like these before? A. No, 
sir; I didn't have this sheet. | 

* * * * | * 

650 * * * * * 

MR. JACKSON: If it please the Court, I have only one other 
matter of evidence. This is really not evidence. It is part of the 
pretrial order to which I would like to direct Your Honor's attention. 


fm @ 


~ 





270 
THE COURT: Let me have the file. 
MR. JACKSON: The pretriak-order provides: 
"Gunnell Construction Company admits that except for its 

counterclaim as hereafter recited the balance due to Harry A. 

Hale would be $7, 629.25." : 

Now, if Your Honor please, that would be computable as a 
matter of arithmetic anyway from the statement which I recall is 
Gunnell Exhibit 22, in which it is shown the amount of the contract 


651 and the amount of the payments on account of it. So Mr. Hale 


is asking for recovery and deems this sufficient proof prima facie of 
the right to recover from Mr. Gunnell the sum of $7, 629.25, with 
interest, subject of course to whatever decision Your Honor may make 
as to the counterclaim and back charges of Mr. Gunnell against the 
Hale Company. 

THE COURT: That pretrial was in which case? 

MR. JACKSON: 2396-55. 

THE COURT: Thank you. 

With that you rest, Mr. Jackson? 

MR. JACKSON: I think I do. 


* ae * * 


MR. RYAN: I wish to call Mr. Gunnell in rebuttal. 
* % * K * 

. THE COURT: Before we do that, I have heard nothing said in 
rebuttal of what has been said by Mr. Jackson with reference to the 
admission of $7,629, with interest, subject to counterclaim. 

: MR. RYAN: We concede the accuracy of that computation, Your 
Honor. 

THE COURT: In other words, if you do not prevail, then he 
would be entitled to judgment for that amount? 

MR. RYAN: That is correct, sir. 

THE COURT: And that I assume goes against Gunnell, 

MR. JACKSON: Yes, Your Honor. 
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652 * * 
ALBERT GUNNELL | 
was called as a witness in his own behalf in rebuttal, and having been 
previously sworn, was examined and testified further as follows: 
DIRECT EXAMINATION | 
BY MR. RYAN: 3 
Q. Mr. Gunnell, you were present the other day when Mr. 


Faust testified in this case? A. Yes, sir. : 

Q. You recall testimony concerning whether or not there was 
any portion of the piping within the building into the water service 
and sewer lines which were 5 feet outside the building ? A. Yes, sir. 

Q. Now, I ask you whether or not in the performance of its 
contract the specifications require the leading and using of oakum in 
connection with joints to portions of the contract being completed by 
the Anderson Construction Company? A. That's correct; yes, sir. 

653 Q. Will you refer to the item of the page of the specifications 
where such a requisite does pertain to the Anderson Company, sir? 
A. That's P-4 and P-5. 

Q. Is it also customary within the cluribsine heating trade to 
use leaded joints and oakum in ordinary water service joints? A, Yes, 
the vents and water service. | 

Q. In addition to that do your specifications’ or do the job speci- 
fications call for, and if they do, let us know where it is found, a cut- 
off valve and check valve? A, It comes from the main branches. 

The main branches of the main line connected to the bank of fixtures. 
The valves are shown on the plans and also called for in the specifi- 
cations, the cut-off valves. 

Q. Cut-off valves? A, Yes. If you have a full bank of fixtures, 
if you want to cut the water off in that particular section, you can cut 
this valve off, which is a valve box, and I think it is on the plans. It 
also calls for it in the specifications under P-5 and p-4. 

Q. I see. | : 
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Now, Mr. Gunnell, directing your attention to the testimony of 


Mr. Hale, you were present and heard him testify. A, Yes, sir. 

Q. Mr. Hale, I believe, testified in substance that durjng the 
four months of 1952 he contacted you at your office and had certain 
conversations with you concerning his privilege to refrain from com- 
pleting his job until the spring weather arrived. Do you recall hearing 
him so testify ? 

x zs ce * + 3 
A. He had been in the office a number of times from the time he 
started the job until the completion of it which was one year there 
that Mr. Hale hadn't accomplished any work at all toward this contract. 

Q. I will ask you -- you heard him so testify? A. Yes. 

Q. Did you in fact have any such conversations with Mr. Hale 
in your office in the fall of 1952, sir? A. I talked with Mr. Hale in 
my office in '52. There was no conversation about delaying the job 
and the condition of the weather. We were working there the entire 
winter, the days that permitted for it. At that time Mr. Hale had not 
paid his bills which had been coming in the office. I think most of the 
conversation was about his accounts. 

ss * * * x 
655 oe * * * x 
| Q. What permission, if any, did you ever give Mr. Hale to 
delay the completion of his contract into the year 1953? A, I gave him 
no permission to delay the job. 
| Q. You have heard Mr. Hale testify that in the intervals or 
periods of time from September 1953 until March 1954 he was obliged 
to spend more time on your job in completing his contract than he had 
spent in the interval between June 1952 and September 1952? A. That's 
correct; yes, sir. 

Q. Was the devotion of that much time at the finishing end of the 


job necessary to complete it? A. Yes. 
| * * * * * 
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656 * * * * * 
Q. And those are the figures reflected in your monthly requisi- 
tions? A, That's correct; yes, sir. 
Q. They were accepted and approved by Mr. -Bailless as the 
chief? A. Mr. Bailless and Mr. Mundy. : 
Q. As the chief inspectors for the District of Columbia? A, Mr. 
Bailless the chief inspector, and Mr. Mundy was a field inspector. 
THE COURT: Iam talking about the mathematics. 
BY MR. RYAN: 
Q. Will you repeat what percentage of completion ? A. It shows 
on the requisition 85 percent. 
THE COURT: When, sir? 
THE WITNESS: I think that was in the fall of "52. 
BY MR. RYAN: 


October 1952? A. I think it is. : 
And it remained at 95 percent until what pects, sir? 


657 The following year. 

The fall of the following year? A. That's correct, yes. In 
my opinion of the thing it was only 65 percent, the way I would figure 
it, according to the amount. of work that had to be completed. 

MR. JACKSON: May it please the Court, that is his opinion, and 
I move that it be stricken. I also move it be stricken because in the 
initial case he has taken the flat position that it was 85 percent. 
Now at this point and at this late date in the case he is attempting to 
change it to some other figure on the pure basis of opinion. 

THE COURT: Were those progress reports made on his figures 
or on the Government's figures? 

MR. RYAN: On the joint figures of each, Your Honor. These 
figures in their entirety are in evidence as Gunnell Exhibits. 

THE COURT: And they do represent his-- _ 

MR. RYAN: They represent his figures, and they bear the addi- 
tional approval of David C. Bailless, Jr., as the District of Columns 
representative. 
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THE COURT: Then what do you say to what Mr. Jackson said? 

MR. RYAN: I do not think his opinion has any weight. I did not 
ask that. 

THE COURT: We will forget that. 

MR. RYAN: I think we are bound by what the documents show. 

3 bd ak * * 

THE COURT: Let me ask you this. What is your point? I think 
he acquiesced by the statement made by Mr. Hale that after he, Mr. 
Hale, returned to the job more time was required in finishing it than 
what had been done prior to his return. The figures show 85 percent 
at the time he departed in the fall of '52. What does that mean, for 
my guidance ? 

MR. RYAN: I think it has to do with this: I think it has to do 
basically with the credibility of Mr. Hale, who has submitted payroll 
records here extending from September 1953 through March 1954, in 
which he says that he devoted more time than to finishing that portion 
of the job, which the record shows at most could have been only 15 
percent of the job. 

THE COURT: That is argument. 


* * * * * 
659 CROSS EXAMINATION 
BY MR. LOOS: 


Q. Mr. Gunnell, Mr. Ryan asked you whether or not the specifi- 
cations required lead calking and oakum on joints in this project. 
A. That is right. 
Q. Now you referred to specifications P-4 and P-5. Was the 
part of the specifications you were referring to as contained in P-4, 
which says: 

"Sanitary sewer piping, underground, either inside or 
outside of building to a point five (5) feet away from building 
line shall be extra heavy uncoated, castiron bell and spigot 
pipe, with fittings to match. Joints shall be calked together 
with molten —_— and oakum." 
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Is that what you are referring to? A. Yes. It was used in that 
section of the building according to the specifications. 


Q. The urinal flush valve is not connected to the sewer pipe, is 
it? A. No, no. 


Q. It is connected to the water service, is it not? A, That is 


right. : 
660 * * * * | xk 
CROSS EXAMINATION : 
BY MR. JACKSON: : 
Q. Mr. Gunnell, what was the total amount of Mr. Hale's con- 
tract? A. I think it was somewhere around $40, 000. 
Q. Would you look at this paper on your letterhead, the state- 
ment of February 25, 1955, and tell us what was the amount of his 
661 contract? A. $45,600. 2 


Q. Now, at the end of 1952, how much money had you paid him? 
A. $20, 520. : 


Q. So you had paid him less than 50 percent of his contract? 
A. Yes. 

Q. That is right, isn't it? Now you had sailed to the Govern- 
ment that his site clearance work was 85 percent completed, had you 
not? A. In what month? | 

Q. Let us find the latest report in 1952, the last application in 
'52. A. This is '53. 

Q. I want you to go back and take a look at i. last one in '52, 
from December 25, 1952, to January 25, 1953. Now tell us on what 
percentage you made an application for payment to the District of 
Columbia Government for site clearance. A. For site clearance and 


grubbing, 5 percent. ! 

Q. Now, Mr. Gunnell, I understand from your claim for back 
charges that you put an additional $5, 000 or $6, 000 into the job by pay- 
ments to Smith and Whittington & Brown and Muller in February 
through May of 1953; is that correct? A. Yes, sir. 


* 
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662 Q. Did you change in your application to the District of Colum- 
bia Government the figure of 85 percent upwards at that period? 


A. No, I did not. 
* ae x 
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. [Filed September 12, 1957] 
ANDERSON EXHIBIT 1 
"PLUMBING SPECIFICATIONS" 





* : 
* * * * | 
" "On completion of work, and immediately prior to test 
3 and acceptance of same, plumber shall remove protecting coverings, 
> thoroughly clean all fixtures, and other equipment in connection with 
v his work; shall polish all bright work; and generally leave work in a 
neat, clean condition, ready for use and operation." * * * 
v * * * * i, x 
~ ANDERSON EXHIBIT 8 
[Filed September 12, 1957] 
i R. E. ANDERSON COMPANY, INC. 
mw 2901 V Street, Northeast 
e | Washington 18, D. C. ! 
Gunnell Construction Co. Re: Children's Center 
f 907 Tower Building Industrial Home School 
Washington 5, D. C. February 12, 1955 Laurel, Maryland 
a To requisition for Final Payment: : 
” Original Contract $340, 000. 00 
To Credit, for omitting Ric-Wil extension | 
= as shown on drawing H-7 $148.12 
eo To Extra, for certain additional work in | 
Manhole No. 2 | 835.19 
aa To Credit, for certain changes to baseboard | 
radiation valves 7.84 | 
ToCredit, for construction of job shed 614.00. 
% To Extra, furnish and install one additional | 


: lavatory in examination and treatment | 
> room of Bldg. "D" | 139.00 
To Extra, provide and install mechanical ! 
ventilation for Cottages B,C,H, J &K 1 
: as indicated on drawing R-4 | | 1, 290. 00 
> To Extra, relocate and increase ductwork ! 
. 4 and grilles in the projection and rewind 
rooms.. | 
Also, provide fire damper and access in | 
each of two auditorium unit ventilators ; 176.00 
To Extra, for sub-soil drainage as shown on , 


drawing R-5 . 337.26 





| 
ra na ” 
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To Extra, for excavating, testing and replacing 
damaged Ric-Wil conduit, our req. dated 
12/22/53. 1, 536. 27 
To Extra, for excavating, testing and replacing 
damaged Ric-wil conduit, our req. dated 


8/26/54 4,191.48 
$769.96 , 900. 

| 769.96 

Total Contract & Changes 347, 730. 24 

Less Previous Partial Payments 318, 817.50 

Final Payment, now due $ 28,917.74 





ANDERSON EXHIBIT 19 
[Filed September 12, 1957] 
| GOVERNMENT OF THE DISTRICT OF COLUMBIA a 








DEPARTMENT OF BUILDINGS AND GROUNDS 


300 Indiana Avenue, N. W. . 
Washington 1, D. C. 
February 16, 1954 
Gunnell Construction Co., Inc. : 
907 Tower Building 
Washington 5, D. C. « 


Re: Industrial Home School (W) 

| Contract No. 17500 
Project No. C-10-WIW-52 
(Air Test - Ric-Wil Conduit 
Casing) 

Gentlemen: 


This is with further reference to the desired air pressure test 
of the armored casing of the Ric-Wil Steam Conduit System at the 
referenced project. 

Although the replacement of a 1/2 loop and one (1) 21' section of 
Ric-Wil is purported to have corrected the damage to the installation, 
there still remains some apprehension as to the possible existance of 
other damage, whose detection was precluded by backfilling. 

The subject test is believed to be of mutual concern and benefit 
of all parties, and is requested in accordance with Article 6, Inspection, 
Par. "C" of the contract. 
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The test shall be on that section of the system between manhole 
#1 and the domestic science building and the air pressure shall not be 
less than 15 p.s.i.g. and shall be maintained for a minimum eight 
hours. Should the air test indicate that the casing is not air tight, then 
a gas, smoke, or peppermint pressure shall be placed on the line, so 
that a sniffer can locate the leaks. 
It is further requested that this office be notified as to the test 
starting time in order to arrange for presence of office representative. 





















Very truly yours, 


/s/ Archie G, Hutson 
Director of Buildings and 
Grounds 


February 17, 1954 


R. E. Anderson Company, Inc. : 

2901 V Street, N.E. | 

Washington 18, D. C. Govt. Contract 17500 
Industrial Home School (W) 
Near Laurel, Maryland 

Gentlemen: 


We enclose copy of a letter, dated February 14, 1954, received from 
the Director of Buildings and Grounds, D. C., relative to a request for 
a test on the Ric-Wil Steam Conduit System at the above project. 





> . , Prompt compliance will be appreciated. 

* Yours ‘il truly, 

GUNNELL CONSTRUCTION COMPANY, 
INC. 


> Catherine Hallett Secretary 
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ANDERSON EXHIBIT 22a 
[Filed September 12, 1957] 














JOB: Industrial School, Laurel DATE: 3/26/54 
Name Days of Week Total Rate Amount 
| M T W TFS _ S Hours 
Faust, R. | 4 4 3.495 13.98 
Beck, E. | 8 8 16 3.37 53.92 
67.90 
ANDERSON EXHIBIT 22b 
[Filed September 12, 1957] 
JOB: Children Center Date: 4/11/54 
Name Days of Week Total Rate Amount 
M T WT F S§S S§S Hours 
Faust, R. 1.00 3 3 3.495 10.48 
ANDERSON EXHIBIT 22c 
[Filed September 12, 1957] 
JOB: Childrens Center, Laurel, Md. DATE: 4/4/54 
Name Days of Week Total Rate Amount 
M T W T F §S § Hours 
R. Faust 1.00 , 2 2 3.495 6.99 





ANDERSON EXHIBIT 23 
UNITED STATES WINDOW & HOUSE CLEANING COMPANY 


March 19, 1954 
Robert Anderson & Company 
2901 V Street, N. E. 
Washington, D. C. Re: Laurel, Maryland Job 


Gentlemen: 
. We wish to submit the following quotation, in reference to the 
above: 
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1. We will clean all small plumbing fixtures, (240) at the 

rate of 50¢ per fixture or the total sum of $120, 00. 

2. We will clean (3) bathroom tubs at the rate of $2.00 per 

tub or the total sum of $6.00. ! 

The above work will be done for the sum of $ 

For our mutual benefit we carry Workmen's Compensation and 
Public Liability Insurance. : 

To assure you of prompt and efficient service, we will assign 
reliable and experienced men to your job, supervised by a foreman. 

If the above terms meet with your approval, please sign one copy 
and return for our files within days from date. : 


Yours truly, 


U.S. Window & House Cleaning 
| Co. 


/s/ Harry A. Epstein 


[Filed September 12, 1957] 


UNITED STATES WINDOW & HOUSE CLEANING Co. 
622 E Street, Northwest - Washington 4, D. C. 


R. E. Anderson Company, Inc. ANDERSON EXHIBIT 24 
2901 V Street N. E. | 
Washington, D. C. 


TERMS: NET 


Date Description _Charges Credits Balance 
Previous Balance 


Apr. 5,54 Service cleaning plumbing i 
fixtures childrens center : 
Laurel, Md. Order No. 7096- ! 
P126. 00 as $126. 00** 
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[Filed September 12, 1954] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
ENGINEER DEPARTMENT 
OFFICE OF THE MUNICIPAL ARCHITECT 


MONTHLY REQUEST FOR PARTIAL PAYMENT 
DATE April 25, 1954 


| Laurel, Maryland. 
CONTRACTOR Gunnell Construction Company, Inc. 
CONTRACT NO. 17500 Contract Dates: Starting June 9, 1952 Com- 


pletion 


GUNNELL EXHIBIT 11 


Industrial Home School for White Boys & Girls, Near 


Dec. 21, 1953 


aati litt Einstein 


PARTIAL PAYMENT NO. 22 FOR PERIOD FROM March 25, 1954 TO 
April 25, 1954 INCL. 


TOTAL AMOUNT COMPLETED THROUGH THIS PERIOD 99.6 (Item 50).. 


* * 


* * 


* 


* 


* * 


$ 1,813, 005. 81. 


* 


e 


* * 


DETAILED ESTIMATE OF COSTS - FOR PARTIAL PAYMENTS 


Item 
No. 


43. 
43.1 
43.2 
‘43.3 
‘43.4 
43.5 
43.6 


Item Quant. Unit Amount 
Total Brought Forward: 
1, 310, 000 
Plumbing 
Subsoil drains -- L.S, | 7 
Sewers, exterior-- L.S. 8, 863 
Interior piping -- L.S 63, 155 
Insulation -- L.S 7, 660 
Fixtures -- L.S 18, 874 
Heaters, pumps& 
equipment -- L.S. 4, 948 
Painting -- L.S. 


(43.7 


PARTIAL PAYMENT 

Total Work Performed at End 
of this Period 

Quantity % Payment _ 


? 3 


wisi 100 8, 863 
eo 100 63,155 
a 100 7, 660 
a 100 18, 874 


=o 100 4,948 








4 


a 4 A 


a 
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| MONTHLY REQUEST FOR PARTIAL PAYMENT 
| DATE: March 25, 1954 ! 


Project: Industrial Home School for White Boys & Girls, Near Laurel, Md. 
Contractor: Gunnell Construction Company, Inc. | 


Contract No.: 17500 Contract Dates: Starting: June 9, 1952 Completion: 


December 21, 1 


Partial Payment No. 21 For period from Feb. 25, 1954 To March 25, 1954 
Incl. | 


* x * xe * | * 
Total Amount Completed Through this Period: 99% : (Item 50)... 
$1, 802, 767. 74 
# * # * * | 3 


1 
1 


DETAILED ESTIMATE OF COSTS - FOR PARTIAL PAYMENTS 


PARTIAL PAYMENT 
Total Work Performed 


ITEM 
at end of this Period 
No. Item Quantity Unit cho Amount Quantity % Payment 
rice pa cee Ea Kea 
Total Brought Forward 1, 310, 000 1, 291, 845 
43. Plumbing ! 
43.1 Subsoil drains --- LS. --- ---- 
43.2 Sewers,exterior --- L.S. --- 8,863 -- 100 8, 863 
43.3 Interior piping --- L.S. --- 63,155 -- 100 63, 155 
43.4 Insulation --- LS. --- 7,660 -- 100 7, 660 
43.5 Fixtures --- L.S. --- 18, 874 -- 100 18, 874 
43.6 Heaters, pumps & : 
equipment --- LS. --- 4,948 -- 100 4,948 
43.7 Painting --- LS. --- | -- 


MONTHLY REQUEST FOR PARTIAL PAYMENT 
DATE: October 25, 1953 
Project: Industrial Home School for White — & Girls, Near Laurel, Md. 
Contractor: Gunnell Construction Company, I | 
Contract No.: 17500 Contract Dates: June 9, 1952 Completion: Dec. 21, 1953 


Partial Payment No. 16 For period from: September 25, 1953 To: 
October October 25, 1953 1953 Incl. 


* * ca * * * | * 


Total Amount Completed Through This Period: 90% (Item 50) ee & % 
$1, 622, ——s . 
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DETAILED ESTIMATE OF COSTS-FOR PARTIAL PAYMENTS 
3 PART PAYMENT 


Item 3 Unit Total Work Performed at 
No. Item Quantity Unit Price Amount End of this Period 
| Quantity % Payment 
* * x * rr a ae 

44. Heating & Ventilating 
44.1 Roughing in piping --- L.S. --- 68,345 --- 81.7 55,840 
44.2 Radiators & Unit 

Ventilators --- LS. --- 38,890 --- 56.3 21,880 
44.3 Registers &Grilles-- L.S. --- 980 --- 
44.4 Pneumatic control 

system --- L.S. --- 17,070 --- 53. 9, 060 

44.5 Fans --- L.S. --- 2,325 --- 100. 2, 325 
44.6 Ducts ---| L.S. --- 10,400 --- 88.6 9, 220 
44.7 Specialties --- L.S. --- 8,580 --- 100. 8,580 
44.8 Insulation --- L.S. --- 18,315 --- 53. 9,700 
44.9 Pumps --- L.S. --- 4,395 --- 100. 4,395 
44.10 Underground 
| Piping --- L.S. --- 79,200 --- 98.6 78,130 
44.11 Oil burners or stokers L.S. --- o-- 
44.12 Painting L.S. --- --- 
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(i) 
QUESTIONS PRESENTED 


ASSUMING from uncontroverted evidence that the District of 
Columbia, as owner, engaged appellant, Gunnell,as prime contractor, 
upon a contract to erect eight (8) buildings at Laurel, Maryland, and 
thereafter engaged others to provide other features thereof, including 
Contee Sand and Gravel Corporation to provide the streets and roadways 
to said projects, and, i 

That all contractors for all parts of the anticipated completed 
project were subject to similar general conditions and provisions, 
providing in substance that each contractor was obliged to familiarize 
himself with the work to be performed by others so as not to conflict 
with or do damage thereto, and that each contractor was to remain 
responsible for his own segment of the entire project until such seg- 
ment was finally inspected, approved and accepted by the District of 
Columbia, and that in the prosecution of the entire project, appellant 
Gunnell, subcontracted with appellee Anderson, for the plumbing, heat- 
ing and air conditioning, and with appellee Hale, for the job site and 
clearance, grading and excavating, and that Contee Sand and Gravel 
Corporation (no party hereto) contracted with appellee, Hale, for the 
street and roadway grading and excavating, and, : 

That Gunnell's subcontracts with Anderson and Hale each pro- 
vided that said subcontractors undertook for themselves and to the ex- 
tent that Gunnell was thereby obliged to perform those segments of the 
work thus so subcontracted, and, | 

That prior to completion of either seerhaiaed and in violation 
of contract, the following occurred: 


1. Anderson failed to prevent the use of a urinal installed by it 
as a result of which it continued to run upon its use, thereby causing 
serious damage to the work of others, and, 





(ii) 
| 2. Hale failed to acquaint himself with the location and existence 
underground of a steam conduit system installed previously by Anderson, 
ripping up the same in performance of his street and roadway contract, 
and, 
That negligently and prior to completion and final acceptance by 
the District of Columbia: 


1. Anderson failed to mark its Ric-Wil System installation, and 
knowing that Hale was endangering it by traversing it with heavy equip- 
ment failed to do more than request Hale to desist, which presumably 
it knew he did not, and, 


2. Hale, having been so advised by Anderson, failed to desist, 
or to take any steps to prevent damage when he had been so advised, and, 

Thereafter further damage having been determined to exist to the 
Ric-Wil System upon exploration thereof on final inspection having been 
made under the provisions contained in the District of Columbia's 
general conditions, and separately and aside from any of the foregoing 
matters stated, and in breach of his contract, Hale having abandoned 
and refused to complete his work during winter months and within the 
time specified to have been of the essence under his contract, after 
which Gunnell completed it, upon whom should the responsibility fall? 


Absent any finding of negligence whatever upon Gunnell, or of any 
violation of any term of its contract (except the failure to have given 
written notice to Hale, after Hale's breach) the Court below imposed all 
liability on Gunnell, and allowed him no set-offs as to any, and awarded 
each appellee recovery in full on their respective claims. - 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


1. These are appeals by Gunnell Construction Company, Inc., 
and its corporate surety, Maryland Casualty Company, from judgments 
entered against them on May 17, 1957, in favor of appellee, R. E, j 
Anderson Company, Inc., in No. 14, 143, and in favor of appellee, 
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Harry A. Hale, trading as Harry A. Hale & Co., in No. 14, 144. 
(A. 25, 26) 


2. The Original Judisdiction Below 
With Respect to No. 14, 144 

This was Civil Action No. 2396-55, entitled District of Columbia 
to the Use of Prince George Fuel Co. vs. Gunnell Construction Com- 
pany and its surety, Maryland Casualty Company, to recover the cost 
of materials and labor furnished but this part of the proceedings was 
eventually settled and dismissed. In said action, Gunnell filed a Third 
Party Complaint against Harry A. Hale and his surety, United States 
Fidelity and Guaranty Company, claiming to be entitled to recover 
those costs above referred to and in addition thereto, damages for 
breach of contract and for negligence. Hale on the same day filed a 
separate Intervening Third Party Complaint against Gunnell and its 
surety claiming money due for services furnished. 


With Respect to No. 14, 143 


This was Civil Action No. 3779-55, entitled District of Columbia 
to the Use of R. E. Anderson Company, Inc. vs. Gunnell Construction 
Company, Inc., and its surety, Maryland Casualty Company, to recover 
the cost of labor and materials furnished under a prime contract between 
Gunnell and the District of Columbia. Gunnell answered alleging breach 
of contract and negligent performance of contract. 


These actions were both filed under Title 1, Section 804, District 
of Columbia Code, 1951 edition, were tried before a Judge sitting with- 
out a jury and pertained to claims arising out of the construction of 
buildings for the District of Columbia, at Laurel, Maryland. 


3. The Appellate Jurisdiction. 
The judgments of the Court below were final orders and judg- 
ments against Appellants from which an appeal to this Court is provided 
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in United States Code Title 28, Section 1291. Appellants duly gave 
notice of their intent to appeal. (A. 28, 29) 3 


STATEMENT OF THE CASE 


1. Gunnell Construction Company, Inc., as prime contractor, 
constructed eight (8) buildings for the District of Columbia at the 
Industrial Home School, Laurel, Maryland. R. E. Anderson Company, 
Inc., was the plumbing, heating and air conditioning sub-contractor 
(Ex. A-2 ) and Harry A. Hale, trading as Harry A. , Hale & Company, 
the site clearance and grading sub-contractor. : 


2. The following Civil Actions arose out of the performance of 
the above contracts: : 


District of Columbia to the Use of Prince 
George Fuel Company vs. Gunnell Construction 
Company, Inc., and surety, Maryland Casualty 
Company, Civil Action No. 2396-55 | 


The Pre-trial Order (A. 16  ) reads in part: 


"Pursuant to D.C. Code 1, Section 804 the District 
of Columbia brings this action to the Use of Prince 
George Fuel Co., a corporation, against Defendant 
Construction Company and its surety." (Underscoring 
supplied) | 


This action insofar as it was to recover the cost of materials 
furnished by Prince George Fuel Company was settled and dismissed. 
Gunnell had however filed therein a Third Party Complaint against Hale 
and his surety alleging a claim for negligence (detailed more fully here- 
inafter) and a breach of contract (A. 8). . The facts alleged relating 
to the breach of contract were: Hale's site clearance sub-contract re- 
quired completion by August 4, 1952, and on or about June 4, 1952 he 
started performance. With winter approaching Hale refused to continue 
stating that he would not work in the winter but would resume work by 
spring, well knowing his work had to be finished before then. (A. 244, 
272) ! 
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At this time his $45, 600. 00 contract was only 85% complete. (A. 107) 
The unfinished portion amounting to about $6, 800.00 was completed by 
Gunnell for $5, 971.61 and backcharged to Hale for that amount. Hale 
contends this backcharging is not authorized because no formal notice 
of termination of contract was given. Gunnell contends such notice 


was not required to be given because of Hale's prior abandonment of 
contract. Hale filed an Intervening Third Party Complaint to recover 
$7, 629.25, the balance due (with retained percentages) for materials 
and labor furnished. (A. 13) = Gunnell answered with counterclaim 
alleging the same claims asserted in its Third Party Complaint (A. 15). 
District of Columbia to the Use of R. E. Anderson 
Company, Inc. vs. Gunnell Construction Company, 
Civil Action No. 3779-55 
The Pre-trial Order (A. 4 ) reads in part: 
"Pursuant to D.C. Code, Title 1, Section 804, the 
District of Columbia brings this action to the Use of R. E. 
Anderson Company, against Defendant Construction Com- 
pany and its corporate surety." (Underscoring supplied) 
Anderson sued to recover $28, 917. 74 for the balance due under 
its plumbing and heating contract and for extras claimed in repairing 
an underground steam conduit system, damaged during construction. 
Gunnell answered alleging breach of contract by Anderson and negli- 
gence which is more fully detailed hereinafter. 


In both of these actions, judgments were entered against Gunnell, 
and its surety. 


3. Each of the contracts involved required cooperation between 
all contractors to avoid delays and damages, and the sub-contractors 
knew that portions of Gunnell's prime contract would be performed by 
others. The contracts of Anderson and Hale, in each instance, provide 
for the substitution of the sub-contractor "for and in the stead of" the 
prime contractor in all work required by each sub-contract. (Exs. A-2, 


G-8) 








3) 


(a) Anderson's sub-contract provides in part (Ex. A-2 ): 
"Section I | 


"WHEREAS, the Contractor has entered into a Contract, 
hereinafter called the principal Contract with the Government 
of the District of Columbia, hereinafter called the Owner, to 
construct Industrial Home School *** near D.C. Training 
School, at Laurel, Maryland, known as Contract No. 17500. 


"Whereas, the parties hereto have agreed that the Sub- 
contractor shall for and in the stead of the Contractor fulfill 
and perform such part of said principal Contract as herein- 


after set forth: (Underscoring supplied) | 


* * Ke * 


"The Sub-contractor will furnish all labor, materials, 
equipment and services necessary to complete in place the 
Plumbing, Heating, and Ventilating as per — and in 
accordance with specifications ***. 


"Section VII 


"The Sub-contractor, through this Sub- Contract, agrees 
to be bound by all applicable provisions of the Contractor's 
principal Contract with the Owner, including **** plans and 
specifications; and undertakes and assumes all the obligations 
and responsibilities of the Contractor required by the prime 
contract, insofar as it is applicable to the part or parts of 
the work set forth in Section II above; including, but not 
restricted to provisions referring to *** the compliance with 
Federal or other Standard Specifications, ia 


"Section X 


"The Sub-contractor will remedy immediately upon de- 
mand by the Contractor any defects in the Sub-contractor's 
work and pay for any damage to other work resulting there- 
from which shall appear within a period of one (1) year from 
the date of final acceptance of the Contract. **** 


"Paragraph P-3-3 of the Plumbing Specifications Provides: 


"Protection. Special care shall be taken relative to 
temporary closing of pipe openings, traps of water closets, 
sinks, urinals, and lavatories not being actually worked on, 
so that no building debris can enter; similar steps shall be 
taken using cast iron plugs for floor and areaway drains dur- 
ing progress of construction. | 
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"As soon as any fixture is set, approved means 
shall be provided to prevent its use, misuse, breakage, 
or soiling, and all finished metal shall be greased or other- 
wise protected. 


"On completion of work, and immediately prior 
to test and acceptance of same, plumber shall remove 
protecting coverings, thoroughly clean all fixtures and 
other equipment in connection with his work; shall polish 
all bright work; and generally leave work in a neat, clean 
condition, ready for use and operation. 

"Plumbing Specifications P-1 


"Work shall be done in accordance with standard practice 
and in such a manner that upon completion entire work cover- 
ed by these specifications shall be turned over, with approved 
certification of Municipal Architect's Office, *** ready for 
operation by school authorities. 


"Special Stipulations attached to the Specifications provide: 


"9. Cleaning Up. Prior to final inspection buildings in all 
their parts, and site shall be thoroughly cleaned. 


"10. Final Inspection. When contract is practically 
complete, contractor shall give contracting officer written 

notice at least 7 days in advance of date on which building 

will be ready for final inspection." 

(b) Hale's sub-contract provides in part: 

Sections I, VII and X as above. 

4. During construction damages to a gymnasium floor and to the 
steam distribution system, known and hereinafter referred to as a Ric- 
Wil System, were caused by the many acts of commission and omission 
of appellees herein as follows: 


Gymnasium Floor 
On the morning of April 7, 1954, water was discovered overflowing 


onto the gymnasium floor from'a urinal which Anderson had previously 
installed. (A.67) The floor was so badly damaged that it had to be en- 
tirely replaced (A. 70). Anderson was required by contract specifi- 
cations to use but denied that it did use any oakum. A piece of oakum 
had lodged in the urinal valve and prevented it from functioning after 
flushing thus allowing the water to run continuously. The valye was not. 


Fa ~~ 
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negligently installed nor otherwise defective and functioned properly 


when the oakum was removed (A. 23). Later that day a piece of cloth, 
some trash and debris were found in the urinal which clogged its drain- 
age. There is no evidence disclosing when or by whom the cloth, trash 
and debris were left there. The best recollection was recorded by 
Anderson in a letter to Gunnell the next day, April 8, 19 54, which reads 
in part: (Ex. G-6) 


"In connection with the damage caused by the water to 
flooring in the gymnasium as reported to this office by 
your Mr. Skidmore, our investigation discloses that after 
your Mr. Skidmore reported that he locked the building at 
4 P.M., someone flushed a urinal, the valve continued to 


run, the waste would not run off due to a collection of trash 
and debris debris which had been thrown into the urinal stall by 


someone unknown." (Underscoring supplied) 

Men were mopping the floor that morning to get rid of the water 
and cleaning the urinals shortly before. Those cleaning the urinals 
were acting for Anderson. One of them could have left the cloth, trash 
and debris in the urinal. Skidmore was the last to leave the building the 
evening before but neither left the cloth, trash or debris in the urinal. 
Skidmore that evening passed within a few feet of the urinals but did not 
hear a noise or running water (A. 72). : 


Prior to cleaning the urinals Anderson had removed and did not 
replace their protective coverings (A. 178). These units therefore 
appeared ready for use the evening before the damage when Skidmore 
may have flushed a urinal (A. 183) though he impliedly denies it (A. 72). 
Certainly, if material hereto, there is no evidence that he flushed the 
urinal which overflowed. Anderson, under the specifications, was re- 
quired to protect all fixtures, including urinals against being used or 
misused by known or unknown persons, whether Gunnell's employees 
or trespassers. The very purpose of these coverings was to prevent 
damage such as occurred here. Anderson had not prior to this incident 
been ordered to ready his work for final inspection and acceptance and 
therefore he prematurely left off the protective coverings of the urinals 


» elem t 
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and by doing so violated Paragraph P-3-3 of the Specifications. The 
following admissions show that Anderson never even tried to prevent 
the use of the urinals from the time water was connected to them (A. 
184): 


When did the Anderson Company connect the water to 
this fixture? A. When they set the fixture. 


And I think you said that was sometime in December 
or January? A. They were finished in January. 


Q 
Q 
Q: At that time they ran water to the fixture? A. Yes. 
Q 


Then I will ask you what did they do after December 
or January, then, to prevent the use of this urinal? 
A. We don't try to prevent the use. (Emphasis added) 


Q: Isee. A. At that time. 
Q: So then from the time that you provided water to it no 
steps were taken to prevent its use? A. That is right. 
When you put water to a fixture it is in operation. 
Anderson was held to be not negligent in leaving the water turned 
on at the urinal, nor in preventing the flushing of the urinal, nor in 
preventing the piece of oakum from being in the valve or the cloth, trash 
and debris from being in the drain (A. 27). The Court failed to make 
any finding that Anderson was negligent in not testing the urinals and in 
either removing or leaving their protective coverings off prior to in- 
spection and approval. 


Gunnell also was held to be not negligent but nevertheless adjudged 
to bear all of the loss. 


In the face of the above findings the Court concluded that the proxi- 
mate cause of the damage was the flushing of a (not the) urinal by Skid- 
more concurring with the cloth left in the drain by some unknown person. 
(A. 23). No findings were made whatever concerning the applicability 
of the specifications to the situation. 


9 
Ric-Wil System 


Anderson installed the Ric-Wil System and backfilled the trenches. 
The earth settled in the trenches making them clearly visible and thereby 
warning all, including Hale, that an installation was below ground. Further- 
more Anderson had seen Hale running heavy grading equipment over the 
trenches and warned him not to do this because of possible damage to the 
underground pipes. Nevertheless Hale, while grading the streets for 
another contractor, ran his heavy equipment over the trenches and 
made a cut into the earth deeper than the pipes, striking and damaging a 
section of them. The District of Columbia had previously erroneously 
marked the depths of the pipes and had ordered Hale to cut deeper than 
safety to them permitted (A. 235). Some of the pipes were placed by 
Anderson at a depth of only 4 inches whereas the contract required that 
they be placed 30 inches below the surface. Gunnell did not know about 
the erroneous marking of the location of the pipes until the trial when the 
testimony adduced by Hale and others revealed it. ! 


Gunnell was ordered to repair the damage, and without any written 


notice to Anderson, directed Anderson to, and Anderson proceeded to 
repair the damage. After such repair, the District of Columbia pursuant 
to final inspection discovered another defective section and ordered it 
corrected pursuant to Article 6 of the prime contract (Ex. A-1), which 
required correction of faulty construction. This was Anderson's failure 
and his contractual responsibility to repair, not Gunnell's. The Court, 
however, held that the damage was presumably caused by the negligence 
of the District of Columbia and that therefore neither Anderson nor 
Gunnell was required legally to make the repairs (A. 27). Nevertheless 
Anderson billed Gunnell for the cost of repairing both sections in the 
amount of $5, 653. 83 and the Court allowed recovery, (A.22). The Court 
failed to find on uncontroverted evidence that building custom required 


i ; 
Contee Sand and Gravel Company, which in tum had a prime contract with the District of 
Columbia. 


| 
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underground facilities to be marked clearly and accurately with warning 
stakes which Anderson failed to do (A. 240). 


The Court also gave no weight to Section X of the subcontract, 
although the damage to both the gymnasium floor and to the Ric-Wil 
System occurred during the period covered by said section. 


5. The District of Columbia finally accepted the buildings in their 
entirety on June 7, 1955, more than one year after the above damages 


had occurred. 


STATUTE INVOLVED 


Title 1, Section 804, District of Columbia Code, 1951 edition 


“Any person * * entering into a formal construction contract with the 
District of Columbia for the construction of any public building, * * * 
shall be required * * * to execute the usual penal bond * * that such 
contractor * * shall promptly make payments to all persons supplying 
him with labor and materials in the prosecution of the work provided 
for in such contract * *" 


(Failing to be paid) 


"If no suit be brought by the District of Columbia within six months 
from the completion and final settlement of said contract, then the 
person or persons supplying the contractor with labor and materials 
shall, * * * have a right of action, and shall be and are hereby author- 
ized to bring suit in the name of the District of Columbia * * * for his * * 
use and benefit * * * PROVIDED, That where suit is instituted by any of 
such creditors on the bond of the contractor it shall not be commenced 
until after complete performance of said contract * * and * * PROVIDED 
FURTHER, That where a suit is instituted by a creditor or by creditors, 
only one action shall be brought * * *." 


STATEMENT OF POINTS 
! 1. The Trial Court erred in holding that Hale was not negligent 
in performing his subcontract with Contee Sand and Gravel Company 
and in the performance thereof damaged Gunnell's already completed 
underground steam distribution system known as the Ric-Wil System. 
The prime contract with the owner required that all subcontractors must 
acquaint themselves with all pertinent job conditions and perform their 
work in such a way so as not to damage or delay the work of all 
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subcontractors. Hale's action in damaging the already completed work 
of Gunnell's should accordingly require that he be held liable for this 
damage. | 


2. The Trial Court erred in holding that Hale did not breach his 
subcontract upon his failure and refusal to work during the winter months, 
the typed portions of his contract required him to complete this sub- 
contract within 60 days. Notice of termination though not given was not 
required since Hale was already in default, having absolutely refused to 
complete it. Gunnell was justified after such a refusal in treating the 
contract as breached and proceeding with completing it and charging 
Hale with the cost thereof. The Findings treating the Hale contract as 
complete are not supported by either the evidence or the law. 


3. It was error for the Trial Court to hold that Anderson was 
not negligent in causing the damage to the gymnasium floor and was not 
liable for the cost of this damage. The holding completely disregards 
the evidence requiring that Anderson protect the urinals from all persons 
until final acceptance of them. The undisputed evidence was that 
Anderson was negligent in two respects: (a) not having discovered the 
oakum in the valve of the urinal, and (b) in not protecting and covering 
the urinal so that it could not have been used or misused by all people. 
Anderson had not been instructed to ready the urinals for examination 
and testing and by uncovering the urinals failed to give them the full 
time protection required. Until so required Anderson was in effect an 
independent principal contractor and was liable for any damage to them 
or damage arising out of their use. The cause of the damage was there- 
fore exclusively Anderson's upon the undisputed evidence, when it failed 
to protect the urinal from use prior to acceptance of same. 


4. It was error to hold that Anderson was not negligent in the 
performance of his subcontract for the installation of the under ground 
steam distribution system, known as the Ric-Wil System, for the un- 
disputed and uncontroverted evidence was that Anderson had failed to 
mark these underground installations by proper markings. This was 
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negligence and the damage to the system would not have occurred had 
this been done even though the District was also negligent in directing 
the cutting of the earth at a depth lower that the installation of the 
pipes. 


5. It was error to hold that Anderson was not at least concurrently 
negligent as a joint tort feasor, precluding its recovery for failing to 
cover the Ric-Wil System by at least thirty inches and to provide it 
with further protection under roadways. 


6. It was error to award judgment to Anderson for its claim to the 
extent of that part thereof which related to corrective work under its 
sub-contract and which was directed and which was in no way attributable 
either to the District of Columbia, Hale, or Gunnell's fault. 


7. The Court below should have sua sponte suspended trial and 
required that the District of Columbia be added as a party when sub- 
stantial justice indicated the necessity of its presence as a party upon 
Hale's defense. 


SUMMARY OF ARGUMENT 
Hale Claim 


Appellant contends that Hale had a contract with Gunnell calling for 
completion within sixty days, but that when only 85% completed, Hale 
refused to proceed further for invalid reasons, whereby Gunnell was 
entitled to take over and complete the same without giving formal written 
notice to Hale and was entitled, due to Hale's breach, to back-charge 
Hale's contract with the cost of completion. This pertains to the judg- 
ment awarded Hale for his claimed balance under his site clearance 
and grading contract. 


Anderson Claim 

Appellant contends that Anderson either negligently or in breach 
of its contract failed to properly protect its work as required under the 
job specifications herein involved, or failed to properly test it asa 
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result of which damage was occasioned to a gymnasium floor which 
Gunnell was obliged to replace at its cost without contribution or al- 
lowance from Anderson, and further that Gunnell has been obliged 

to pay Anderson for repair to a Ric-Wil System installed by Anderson, 
for damage thereto caused by others than Gunnell, such others being 
either Anderson, Hale, or the District of Columbia (the latter being 
not a party to this action) all of which damages (gymnasium and Ric- 
Wil) having been occasioned while the Anderson and the Hale contracts 
were incompleted and prior to final inspection and acceptance by the 
District of Columbia. : 


Both Claims 


As to both claims, Gunnell contends that each, ‘Anderson and 
Hale, were negligent and Gunnell was not, and that until final acceptance, 
each, Anderson and Hale, were independently liable for their own full, 
complete and satisfactory performance of their contracts, as well as 
for their negligent acts, all of which entitled Gunnell to be absolved at 
least by set-off on the claims asserted against Gunnell for any balances 
due by Gunnell under its contracts with either Anderson or Hale. 


Action Required Upon Trial | 


Gunnell contends that sua sponte, when it became apparent that it 


was not negligent in any respect for damage occasi oned to the Ric-Wil 
installed by Anderson and ripped by Hale, under claimed fault of the 
District of Columbia, the Court was obliged under Title 1, Section 804, 
District of Columbia Code, 1951 edition, to require that the District 
of Columbia be added as party to the action. | 
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ARGUMENT 


A party who abandons a contract is not thereafter entitled to 
notice of termination and the other party may complete the contract 
and recover the reasonable cost incurred in completing the work, less 
the balance of the contract price remaining. This rule is stated in 17 
C.J.S. , Contracts, Section 429 as follows: 

"Where one party to a contract abandons it and refuses 
further performance, or his conduct indicates that he repudi- 
ates the contract, the other party is entitled to rescind. He 
is not, however, bound to rescind but may keep the contract 
alive and sue upon it for a breach, or he may adopt a middle 
course and treat the contract as at an end for the purposes 
of further performance, but as still alive for the purpose of 
adjusting the rights of the parties as to the breach. In de- 
termining whether there has been a repudiation of the con- 
tract by one of the parties so as to warrant the other in 
rescinding, the test is whether the acts and conduct of the 
party evince an intention to no longer be bound. So an aban- 
donment of a building contract may be implied from the acts 
of the contractor, but it will not be inferred from conduct 
which is not inconsistent with an intention to be bound longer 
by the contract." 

Hale entered into a contract with Gunnell dated June 3, 1952 
agreeing to clear the site within 60 days. This time limitation was con- 
tained in the typewritten portion of the contract although the printed 
portion provided for completion as scheduled by the District of Columbia 
or Gunnell. The typed portion of the contract prevails over the incon- 
sistent printed portion. Lomax'vs. U. S., 183 F.2d 331. Hale started 
the clearance of the site but with the winter months approaching stated 
to Gunnell that he would not work in the winter but that he would return 
the following spring and complete his work. At the time he stopped 
working his $45, 600. 00 contract was only 85% complete. The unfinished 
portion amounted to $6, 800.00 which Gunnell completed for only 
$5, 971.61 and backcharged Hale that amount. Hale resisted this back- 
charging on the sole ground that it was not authorized since no formal 
notice of termination of contract had been given. The Court allowed 


Hale to recover the full amount. 
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Notice of termination of the contract was not required since Hale 
had abandoned it. This same point was before the Maryland Court of 
Appeals in Aetna Indemnity Company of Hartford, Conn. vs. George 
A. Fuller Co., 73 A. 738, 111 Md. 321, 342, reargement denied 111 
Md. 350 where the Court said: 

"The Aetna Company earnestly contends, a a that the 
declaration is defective in failing to allege specifically that the notice 
of default required by condition two of the bond was given, and that a 
proper opportunity thereafter was given the Aetna Company to sublet 
or complete the contract. * *'when the right of action is once vested, 
any circumstance the omission of which goes to defeat it ** must be a 
matter of defense * *.'" After which the Court concluded such failure 
of notice would only go to mitigation of damages and not to defeasance of 


the action or claim. 


In view of the time limit on the original prime contract with him, 
Gunnell had only one choice when Hale abandoned hig and that was to 
complete the work and sue for the excess costs. H. Herfurth, Jr., Inc. 
v. Acker, 85 U.S. App. D.C. 158, 177 F.2d 38; Aetna v. Fuller, supra; 
Keystone Engineering Corp. v. Sutter, 78 A 2d 191, 196 Md. 620; 
Restatement of Contracts Section 346(1); 12 Am. J r. | Sonera, Sec. 
44; 17C.J.S., Section 429. 

The Court's Conclusion that since notice of i was not 
given the backcharging was unauthorized is contrary to the law and is 
therefore reversible error, Coleman v. United States, 85 U.S. App. 
D.C. 145, 148, 176 F 2d 469. ! 


Gunnell therefore should be allowed to backcharge Hale $5, 971. 61. 


A party who breaches or negligently performs a contract is not 
entitled to recover upon it and it is immaterial whether the other party 
sues for breach or negligent performance of it. The other party is 
immediately vested with a right to take over the contract and complete 
it and sue for the excess costs. 
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The first principal above stated was determined by the Virginia 
Supreme Court of Appeals in Wright v. Everett, 197 Va. 608, 615, as 


follows: 


'"'*kk**we have held that even though the foundation of 
the action arose out of privity of contract between the 
parties, if the same alleged facts show a breach of duty 
constituting a tortious neglect, plaintiff has a right to 
select whether he will proceed in tort or assumpsit." 


Gunnell under FRCP No. 8 had the right to allege inconsistent claims 
and without objection proceeded to trial upon both theories of tort and 
breach of contract. Upon the breach of contract, Gunnell had a choice 
of completing the contract as he did in the site clearance sub-contract 
with Hale, or order Anderson to do the repairs to the Ric-Wil System 
and the Gymnasium Floor. H. Herfurth Jr., Inc. v. Acker, 85 U.S. 
App. D.C. 158,177 F 2d 38. As the Rule is set forth in Restatement of 
Contracts, Sec. 346, Damages for Breach of Construction Contract: 


"(1) For a breach by one who has contracted to con- 


struct a specified product, the other party can get judg- 
ment for compensatory damages for all unavoidable harm 
that the builder had reason to foresee when the contract 
was made, less such part of the contract price as has not 
been paid and is not still payable, determined as follows: 


'(a) For defective or unfinished construction he can 
get judgment for either, 


(i) The reasonable cost of construction and com- 
pletion in accordance with the contract, if this 
is possible and does not involve unreasonable 
economic waste; or 


the difference between the value that the pro- 
duct contracted for would have had and the 
value of the performance that has been re- 
ceived by the plaintiff, if construction and 
completion in accordance with the contract 
would involve unreasonable economic waste. 


Anderson and Hale committed acts of commission and omission 
in damaging the Gymnasium Floor and the Ric-Wil as follows and these 
acts constituted not only negligent performance of contract but also 
breach of contract: 
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Gymnasium Floor : 

On the morning of April 7, 1954, water was discovered overflow- 
ing onto the gymnasium floor from a urinal which Anderson had pre- 
viously installed (A. 67). The floor was damaged and had to be entirely 
replaced for a cost of $21, 211. 23, which Gunnell claims Anderson owes 
and the latter denies. A piece of oakum having lodged in the valve of the 
urinal, prevented that valve from functioning after flushing, thus allow- 
ing water to run continuously which it did(A. 170 : ). This valve was 
not negligently installed nor otherwise defective and functioned properly 
when the oakum found in it was removed(A. 171 ). Later that same 
day a piece of cloth, some trash and debris were found in the urinal 
which precluded normal flow of the water into the drain (A. 172 ).z 
There is no evidence when or by whom the cloth, trash and debris were 
left in the urinal stall. The best recollection was recorded by Anderson 
in his letter to Gunnell the next day, April 8, 1954, which reads in part 
(Ex. G-6 ): : 

"In connection with the damage caused by the water 

to the flooring in the gymnasium as reported to this office 

by your Mr. Skidmore, our investigation discloses that 

after your Mr. Skidmore reported that he locked the build- 

ing at 4 P.M., someone flushed a urinal, the valve con- 


tinued to run, the waste would not run off due to a collection 
of trash and debris which had been thrown into the urinal 


stall by someone unknown." (Underscoring supplied) 
| 


The Court accepted and considered this letter as an admission. No one 
knows with any certainty how these things occurred yet they did occur. 
The Court nevertheless denied recovery to Gunnell simply because it 
held there was no proven negligence on the part of anyone, but it over- 
looked the breach of contract by Anderson in failing to protect the 
urinals and to have adequately tested the valve before making the urinal 
ready for use. A proper testing of this valve would have obviously dis- 
covered the oakum and it could have been removed and thus eliminated 


the flow of water except for the one flushing by "someone unknown". 
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A proper inspection of the urinal stall before leaving it ready for use 
and operation would have located any hidden or obvious trash and debris 
in its drain. The cloth it is true could have been left there the night 
before the discovery of the damage but if the protective coverings had 
not been prematurely removed the cloth would not have been thrown 
there and further the valve could not have been flushed. It is undisputed 
that Anderson failed not only in properly testing the valve but also in 
failing to provide full time protection against the use or misuse of the 
urinals by anyone. In this as causes of the damage the following addi- 
tional facts were disclosed at the trial: 


Men were mopping the floor that morning and Anderson's men 
cleaning the urinals shortly before. Any one of them could have left the 
cleaning or mopping cloth, the trash or debris found by Anderson in the 
urinal that overflowed. Skidmore, it is true, was the last to leave the 
building the evening before but there is no evidence that he left the 
cloth, trash or debris in the drain. Skidmore that evening passed within 
a few feet of the urinal but did not hear a noise or running water (A. 72). 
Prior to cleaning the urinals Anderson removed and never replaced their 
protective coverings (A. 178 ). These units therefore were tendered 
ready for use the evening before the damage when Skidmore may have 
flushed a urinal though he impliedly denies it. There is no evidence that 
he flushed the urinal which overflowed. In any event the protective cover- 
ings were not to be removed until the contractor gave 7 days’ written 


notice to the District of Columbia that the project was ready for inspec- 
tion (Ex. A-1 ). Indeed punch lists indicating correction of numerous 
items prerequisite for final payment were not submitted until May, June 
and July of 1954. Anderson not Gunnell was substituted as a party with 
the District of Columbia to protect the urinals against the use by all 
people, even trespassers. The very purpose of the requirements provid- 
ing for these coverings was to avoid damage such as occurred here. 
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Further the undisputed testimony of Anderson is that it never even tried 
to prevent the use of the urinals from a time long before, when the 
water was first connected to them as shown by the following testimony 
elicited on cross-examination of its foreman, Mr. Faust: 


Q: When did Anderson Company connect the water to this 
fixture? A. When they set the fixture. 


And I think you said that was sometime in December 
or January? A. They were finished in January. 


Q 
@: At that time they ran water to the fixture? A. Yes. 
Q 


Then I will ask you what did they do after December or 
January, then, to prevent the use of this urinal? 
A. We don't try to prevent the use. 


Isee. <A. At that time. 


So then from the time that you provided water to it no 
steps were taken to prevent its use? A. That is right. 
When you put water to a fixture it is in operation. 


© © 


The Court having completely disregarded Anderson's letter ad- 
mitting how the damage occurred and the above testimony that no protec- 
tion was afforded the urinals after the water was turned on committed 
reversible error in view of the rule announced by this Court in Stone v. 
Stone, 1943, 78 U.S. App. D.C. 5, 8, 136 F 2d 761, 764: 


"In this case there was positive testimony, | uncontradicted, 
and not inherently improbable. Neither a jury nor a judge is 
at liberty to disregard such evidence. *** where testimony is 
all one way, and is not immaterial, irrelevant,’ improbable, 
inconsistent,contradicted, or discredited, such testimony 
cannot be disregarded or ignored by judge or jury, and if one 
or the other makes a finding which is contrary to such evidence, 
or which is not supported by it, an error results, for which 
the verdict or decision, if reviewable, must be set aside. 

To hold otherwise would vest triers of the facts in cases sub- 
ject to review with authority to disregard the rules of evidence 
which safeguard the liberty and estate of the citizen." 


| 
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The Court was required to, but also failed to regard all of the 
other writings between the parties. Par. P-3-3 of the Specifications 
states that "on completion of work and immediately prior to test and 
acceptance of same, plumber shall remove protective coverings, 
thoroughly clean all fixtures ***; andgenerally leave work *** ready 
for use and operation”. In conjunction with this must be read Paragraph 
10 of the Special Stipulations which reads: "When contract is practically 
complete, contractor shall give contracting officer written notice of at 
least 7 days’ in advance of date on which building will be ready for final 
inspection." These same specifications show that the urinals are part 
of the building for this purpose: 

"Prior to final inspection buildings in all of their parts, and site 
will be thoroughly cleaned". Anderson having been substituted for 
Gunnell to do this work should have either given the 7 days’ written 
notice or requested Gunnell to give it. He did neither. He therefore 
without giving the required notice and without having been instructed 
to do so readied his work for final inspection and prematurely left the 
coverings off the urinals. He had no right to do this and did so at his 


own risk. 


) The Court below held that the proximate cause of the damage was 
the oakum lodged in the valve. Irrespective of the origin of that oakum 
Anderson would have discovered and removed it had he properly tested 
the valve of the urinal as his contract required and which he did not do. 


The Court held Anderson not negligent in leaving the water turned on at 


the urinal, nor in preventing the flushing of the urinal, nor in preventing 
the piece of oakum from being in the valve. The Court failed, however, 
to make any finding either way that Anderson was or was not negligent 

in testing the urinals and in leaving their protective coverings off prior 
to final inspection and approval. Nor did the Court hold Gunnell negli- 
gent yet ordered it to bear all of the loss. The Court failed to consider 
or find that Anderson had breached his contract in the respects covered 
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above and should therefore be held to be the party to bear the loss of 
this damage. The Conclusions of the Court that the proximate cause of 
the damage was the flushing of a (not the) urinal by Skidmore concurring 
with the cloth left in the drain by someone unknown are inconsistent with 


the findings and are contrary to the evidence. 


Ric-Wil System 

Anderson installed the Ric-Wil System and backfilled the trenches. 
The earth settled in the trenches making them clearly visible and thereby 
warning all, including: Hale, that an installation was below ground. Further- 
more, Anderson had seen Hale running heavy grading equipment over the 
trenches and warned him not to do so because of possible damage that 
might be done to the underground pipes. Nevertheless Hale, while grad- 
ing the streets under another contract ran this’ heavy equipment over the 
trenches and made a cut deeper than the pipes striking and damaging a 
section of them. The contract between Gunnell and the District of 
Columbia which Hale was bound by provided that each contractor would be 
liable for damage done to the work of any other contract. The District 
of Columbia had previously erroneously placed markers calling for Hale 
to cut deeper than safety to the pipes permitted. It is negligence not to 
properly mark an underground installation and Anderson and the District 
of Columbia both breached a duty in this respect. Washington Gas Light 
Co. v. Globe Indemnity Co., D.C. Mun. App. 1957, 130 A.2d 598. Some 
of the pipes were placed by Anderson at a depth of only 4 inches, whereas 
the contract required them to be placed 30 inches below the surface. 
Gunnell did not know of these violations until the trial. 


Gunnell was ordered to repair the damage. Without written notice 
from Gunnell, but upon verbal directive, Anderson proceeded to make the 
repairs. Later the District while inspecting the System discovered still 
another section that had been defectively installed and ordered it cor- 
rected pursuant to Article 6 of the prime contract. This was Anderson's 
failure and his contractual responsibility to repair, not Gunnell's. The 
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Court, however, held that the negligence of the District of Columbia 
caused all the damage and that neither Anderson nor Gunnell was re- 
quired to make repairs. (App. 27) This overlooks entirely the 
breach of contract by Hale and by Anderson and either or both should be 
assessed with the costs of these repairs not Gunnell. 


The Trial Court had a mandatory duty pursuant to Title 1, Section 
804, D.C. Code, 1951 edition, to suspend the trial and order the Dis- 
trict of Columbia brought in as a party upon discovery that the District 
was claimed negligent, and this is true even though no party had moved 
for this relief. 


In connection with the damage to the Ric-Wil, evidence was elici- 
ted in the trial showing that the District of Columbia was negligent in 
this respect: Erroneously marked the location of the underground pipes 
thereby ordering the grading contractor to cut deeper than the pipes were 
located. 


Section 804, Title 1 of the D.C. Code, 1951 edition provides that 
in all contracts entered into with the District of Columbia the contractor 
shall provide a bond and suit may be instituted on the bond and "That 


where a suit is instituted by a creditor or creditors, only one action 
shall be brought, and any creditor may file his claim in such action and 
be made a party thereto. ****". The underscoring clearly shows that 
Congress intended that all claims be adjudicated in one action and that 


all persons having any claims and all persons who may have liability 
should and must be made parties. The District of Columbia was denomi- 
nated a nominal party as shown by the Pretrial Order but the Court on 
discovery of the negligence above should on its own motion have ordered 
the District made a party. 39 AM Jur., Parties, Sec.85, states the 
rule thus: 
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"In many jurisdictions the statute or rules of practice 
provide, in consonance with the equitable rule, that all who 
are interested in the subject matter of an action should be 
made parties thereto so that complete justice may be done 
and the rights of all determined, that when a complete deter- 
mination of the controversy cannot be had without the presence 
of other parties, the court must order them to be brought in, 
thus imposing a mandatory duty upon the court. Under such 
statutes, when it appears, either from the pleadings or proof, 
that a complete determination of the rights of all the parties 
cannot be made without making other persons parties, it be- 
comes the imperative duty of the Court to make the necessary 
order to bring them in so that their rights may be adjudicated, 


notwithstanding no objection to their absence _ been raised 
tt 


And Sec. 86 reads: 
“By virtue of such statutes the Court via the power and 

is obliged, on its motion, to call into Court persons interested 

in the controversy and not legally made parties thereto, and to 

adjudicate their rights without resorting to another action". 

Much that has been said above finds support in two decisions of 
this Court though the exact point was not raised. In Gauss v. Kirk, 91 
U.S. App. D.C. 80, 198 F 2d 83,it was held that where rights sued upon 
arise from contract all parties to it must be joined in one suit. In Ward 
v. Deavers, 92 U.S. App. D.C. 167, 203 F 2d 72, it was held that in a 
suit for rescission of contract to buy a house in which the owner was not 
served there was an indispensable party lacking and therefore no final 
decree of rescission could be entered. | 


Since the subcontractors by their contracts were substituted for 


and in the stead of the prime contractor in all work covered by those 
subcontracts, they and not Gunnell became involved in the negligence of 
the District of Columbia. Hale knew of some of this negligence because 
he elicited it in the trial. Gunnell was not found to be negligent with 
reference to the Ric-Wil System yet under the Court's judgment it must 
bear all of the loss. Hale ought to have been denied recovery for his 
part of the claim because he knew of the negligence of the District of 
Columbia and failed to make the District of Columbia a party to the pro- 
ceedings-although recovery was being sought for this of him.” It is clear 
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that Hale, Anderson and the District of Columbia were each negligent 
and that Gunnell was not. It is not equitable or just for the Court to 
impose upon Gunnell the entire loss. This all could have been avoided 


and judgment entered against the District of Columbia had it been ordered 


to be brought into the action by the Court for judgment over against 
either Hale or Anderson or both, should the active fault have been deter- 


mined to be theirs. 


Justice and fair dealing require that this proceeding be reversed 
and returned to the trial Court either with instructions for a new trial 
with the District of Columbia brought in as an indispensable party or the 
alternative judgment be entered allowing Gunnell to recover its costs in 
repairing the Gymnasium Floor and the Ric-Wil System, and as hereto- 
fore set forth, for at least set-off of its back-charges against Hale for 
its costs in completing his contract. 


In both the Hale and the Anderson subcontracts there is a provision 
substituting the subcontractor "for and in the stead of" the principal 
contractor in all work contemplated by the subcontract. The present 
case in both the damage to the floor and to the Ric-Wil System is almost 
identical with the facts in Ehret Magnesia Mfg. Co. v. Gothwaite, (1945) 
80 U.S. App. D.C. 127, 149 F.2d 829 wherein Magnesia agreed to supply 
pipes and "in accordance with plans and specifications” install an under- 
ground steam distribution system. The pipe was furnished and installed 
and when the installation was nearly complete, heat from the steam 
melted the asphalt waterproofing covering the pipes and as a result 
water entered the pipes and damaged them. The principal contractor 
was required to repair the damage and recovery from the subcontractor 
was allowed. This Court said: 


"When a subcontractor undertakes to do a portion of the 
contract work according to plans and specifications binding 
on the principal contractor, such plans and specifications be- 
come a part of his contract, at least to the extent that the sub- 
contractor assumes the obligations of the general contractor in 
relation to the particular part of the work he performs." 


eae a2 aes. 
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In Crockett Engineering Co. v. Ehret Magnesia Mfg. Corp. » (1946) 

81 U.S. App. D.C. 159, 156 F. 2d 817, this rule was reaffirmed but 

the general contractor was not allowed to recover from the subcontractor 
because the record disclosed ample evidence that the damage resulted 
from conditions chargeable to something the general contractor "was 
required to do or did do." | 


In the present case the damage to the gymnasium floor resulted 
clearly from things Anderson did or was required but failed to do. The 
damage to the Ric-Wil System similarly resulted from many things that 
Anderson, Hale and the District of Columbia did or were required but 
failed to do. Gunnell did everything he was required to do and was not 
negligent in any of them nor did he breach his contract or subcontracts 
in anyway with anyone at any time. Yet the Court held Gunnell could 
not recover from anybody. If the Court was proper in holding that 
neither Anderson nor Hale was negligent or wrong and that Gunnell 
was likewise neither negligent nor did anything wrong then the Court 
nevertheless should have allowed Gunnell to recover. This on the 


| 
familiar equitable principle that where one of two equally innocent 


parties must suffer from a wrong, the one who has allowed the wrong 
to be perpetrated must bear the loss. Washington Loan & Trust Co. v. 
U.S., 77U.S. App. D.C. 284, 134 F. 2d 59, affirming 47 F. Supp. 25; 
Davison v. Morgan, 60 App. D.C. 161, 50 F. 2d 311. It is obvious 
that Anderson failed to protect the urinals, that it had turned the water 
on and left it on, that it had not inspected the value and that had it done 
so the oakum would have been discovered, and damage to the floor would 
not have occurred. It is likewise clear that the damage to the Ric-Wil 
System was caused by the acts of Hale and of Anderson concurring 
with those of the District of Columbia. The findings of the Court that 
neither Anderson nor Hale was negligent are not based upon facts and 
are therefore reversible. In re Rosen, D.C., N.J. | 9 1946, 66 F. Supp. 
174, affirmed 157 F. 2d 997, cert. denied 67 S. ct. 872, 330 U.S. 835, 
91 L. Ed. 1282. 


F aaa 
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In both cases the Court refused to give any value to that provision 
of the subcontracts with Hale and Anderson providing for a one year 
guaranty of their work. The above damage occurred during the one 
year period and each should be liable for the costs of repair and for 
the damage purely under the provisions of this paragraph of the contract, 


if for no other reason. 


CONCLUSION 


The appellants conclude that from the foregoing, the trial Court 
plainly misconceived the legal effect of the indisputable evidence in this 
case with the result that while its findings of fact may be adequately 
sustained by the evidence, nevertheless the Court in failing to apparently 
consider other and equally indisputable evidence has made erroneous 
conclusions of law and rendered erroneous judgments. Specifically the 
Court has found that no party hereto was negligent in causing damage 
to the Ric-Wil System involved but that one of such parties, appellants, 
without contribution must bear the entire costs of its repair, despite 
the fact that in completing their contracts in the entire project, appellees 
either "stood in the shoes of Gunnell", or at the least were bound by 
contract to be aware of all other contractors performing some or part 


of other work involved in the project and to avoid doing damage thereto. 


Further as to appellee, Anderson, and the gymnasium damage, it 
is apparent that the Court below desired to absolve Anderson and charge 
Gunnell upon a theory that at least by implication, a Gunnell employee 
was the actor placing in motion those events culminating in this serious 
damage, but in so doing the Court has made Gunnell liable for a purely 
personal act (use of a urinal) rather than an agency act of one of its 
employees, at a time when the sole responsibility for the facility so 
used was contractually that of Anderson and not that of Gunnell. Anderson 
was not at the time of the damage sustained herein privileged or relieved 
from having any of the equipment which it had installed, including the 


questioned urinal, available for or in use by anyone whether it be the Me 
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District of Columbia, Gunnell, or a trespasser, and Anderson alone, 
was responsible for its protection. This obligation did not shift until 
final completion when it was obliged under its contract to deliver a 
completed job ready for acceptance and use by the District of Columbia. 


Accordingly the judgment below should be modified to allow Gunnell 
an off-set against Anderson's claim of the cost of restoring the gymnasium 
floor, and a disallowance of Anderson's charges for repair to the Ric-Wil 
System; to allow Gunnell an off-set against Hale's claim of Gunnell's costs 
of completing Hale's contract after Hale's refusal to complete during the 
winter months and his abandonment thereof; and finally a remand to the 
District Court with instructions to require the adding of the District of 
Columbia as a party to the proceedings for deter mination of the ultimate 
fault and damages to the Ric-Wil System; or in the alternative for a new 
trial under directions for proper application of the contractual obligations 
of the parties. ! 


Respectfully submitted, 


HARRY L. RYAN, JR. 
815 - 15th Street, N.W. 
Washington, D.C. 


LAWRENCE J. SIMMONS, 
1420 New York Avenue, N.W. 
Washington, D.C. 


Attorneys for Appellants 
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QUESTIONS PRESENTED 


In the opinion of the appellee, R. E. Anderson Co., the 
questions presented in Appeal No. 14,143 are: 


(1) Was not the Trial Court correct in holding that the 
R. E. Anderson Company, the plumbing and heating 
subcontractor, is entitled to be paid for extra work 
necessitated by the negligence of the owner of the 
project? 


(2) Was not the Trial Court correct in concluding that 
Anderson was not responsible for damages to a gym- 
nasium floor when such damages resulted from the 
negligence of appellant’s agent? 
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IN THE 


United States Court of Appeals 


For tHE Disreict or CotumBira Crecurr 





No. 14,143 


Distrricr or CoLtumsBia to the Use of R. E. AnpeErson 
Company, Inc., Appellee 


v. 


GuNNELL Construction Company, Inc., anD MARYLAND 


CasuaLty Company, Appellants 





No. 14,144 


GuNNELL Construction Company, Inc., anp MaryLanp 
CasuaLty Company, Appellants 


Vv. 


District or Cotumsia to the Use of Harry A. Hate t/a 
Harry A. Hate anp Unitep States Fiperrry & Guaranty 
Co., Appellees 





Appeal From Order of the United States District Court 





BRIEF FOR APPELLEE, R. E. ANDERSON COMPANY, INC. 


COUNTERSTATEMENT OF THE CASE 


Three cases were consolidated for trial in the United 
States District Court. All arose from controversies over 
different parts of the construction of a building project 
for the District of Columbia, known as the Children’s 
Center located near Laurel, Maryland. Appellee, R. E. 
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Anderson Co., Inc., was the plumbing and heating sub- 
contractor on this job. There were two separate contro- 
versies which arose and which involved appellee, BR. E. 
Anderson Co., Inc. One controversy involved damage 
which was done to a steam-heat line laid by the R. E. 
Anderson Co. and which was damaged when struck by 
road grading equipment. The other controversy involved 
damage done to a gymnasium floor due to water overflow- 
ing from one of the urinals installed by Anderson. These 
eontroversies being separate and distinct will be treated 


separately. 
Damage to the Steam Line 


The BR. E. Anderson Company, Inc. sued appellant, 
Gunnell Construction Company and its surety, Maryland 
Casualty Company, claiming $28,917.74 (J. App. 18e). 
This amount included the contract balance due to Ander- 
son under its sub-contract with appellant, plus an amount 
for certain extras. It was admitted that Anderson satis- 
factorily performed its sub-contract including the extras 
(J. App. 18e). During the course of the trial certain 
errors were discovered in charges for the extra work (J. 
App. 39, 50). The corrected balance due is $28,853.82 
(J. App. 22). 


There is no dispute as to the contract balance due nor 
as to the fact that the extra work was done at appellant’s 
order (J. App. 18d). Appellant, Gunnell Construction Co., 
was the general contractor for the project. Appellee, R. E. 
Anderson Company, Inc. was the heating and plumbing 
sub-contractor. Gunnell denies that it should pay Ander- 
son for the work done in repairing damages to the steam 
line referred to as the ‘‘Ric-Wil’’. Two separate repairs 
were made by Anderson for which it charged Gunnell 
$1,536.27 and $4,191.48. At the trial these amounts were 
eorrected to $1,529.34 and $4,134.49 (J. App. 39, 50). 


Consequently, with respect to Anderson’s claim, the 
only dispute is whether or not Gunnell should pay Ander- 
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son for work done in repairing the steam line. The other 
items as shown at joint appendix 18d and 18e are not 
contested. 


At the time the steam line was damaged, it was 98% 
complete (J. App. 284). The damage occurred to the main 
steam line a short distance from a point known as man- 
hole #1 (J. App. 226). The main steam line had been 
completed for approximately two months prior to the 
damage J. A. 191, 195). The damage was caused by strik- 
ing the line with a piece of road grading equipment (J. 
App. 216, 227, 267). The steam line was laid in accordance 
with approved plans and was covered with 30 inches of 
dirt in accordance with the specifications (J. App. 191- 
192; 227, 228; 216). Subsequent to the installation of the 
steam line, Harry Hale Company, appellee in Appeal No. 
14,144, was engaged in a road grading contract for the 
District of Columbia. One of his employees was operating 
road grading equipment when the steam line was hit. At 
that time the equipment was cutting into the ground to a 
depth of four feet in accordance with grade stakes set by 
the District of Columbia (J. App. 216-18, 227-28, 235). 
After the damage had been done, the road grade was 
raised and the road was moved to another place in order 
to avoid the steam line (J. App. 218-219, 236). 


Thus, the District of Columbia marked a grade cut of 
four feet for roadways at a place where it had ordered a 
steam line installed at a depth of 30 inches. The damage 
was done at a time when that part of the steam line had 
been completed and tested for a period of approximately 
two months (J. App. 195), and the entire underground 
heating system was 98.6% completed (J. A. 284). 


Water Damage 

In defense to Anderson’s claim for the balance due and 
owing under its sub-contract, plus extras, and in support 
of its complaint for declaratory judgment, appellant, Gun- 
nell Construction Co., claimed an amount of $22,517.40 in 
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damages which it alleged was due to negligence of instal- 
lation of a urinal in one of the buildings of the project by 
Anderson.* 


On the night of April 6, 1954, water from a urinal over- 
flowed and damaged the floor of a gymnasium at the Chil- 
dren’s Center project. On April 6, painters were working 
in the gymnasium building (J. A. 76; 180); the plumbing 
contract was 100% complete; the entire project was 99% 
completed (J. A. 283, Gunnell ex. 11), and was ready to be 
turned over to the District of Columbia (J. A. 136). 


On April 6, the appellant’s superintendent, Skidmore, 
was the last person to leave the building in which the 
damage occurred (J. App. 180, 67, 77). Skidmore was the 
only person who had a key to the building, and he person- 
ally locked the building on the night of April 6th and un- 
locked it on the morning of April 7th. While making his 
rounds on April 6th Skidmore used the urinal from which 
the water overflowed before locking up (J. A. 179-180). 
The urinal continued to run due to a small piece of oakum? 
having lodged in the valve preventing it from seating 
securely (J. A. 171-172). The valve was in good condi- 
tion, was properly installed and the same valve is still in 
use in the urinal (J. A. 23; 170-173; 188). The water did 
not drain off from the urinal because of a painter’s drop 
cloth which had been thrown in the urinal stopping nor- 
mal drainage (J. A. 172). The drain, if unclogged, had 
more than sufficient capacity to drain off all of the water 
delivered by the valve (J. A. 173). It is not unusual for 
foreign objects to become stuck in a flush valve causing 





2 Two separate suits were filed which involved the same issues. R. E. Anderson 
Company, filed a suit as plaintiff under Title 1, Section 804 of the District of 
Columbia Code naming Gunnell Const. Co. & Maryland Casualty Co. as de- 
fendants for the balance due under its sub-contract for heating, ventilating 
and plumbing plus certain extras. (Civil Action No. 3779-55). Gunnell Const. 
Co. sued BR. E. Anderson Co. in a suit for declaratory judgment in whieh it 
alleged damages to the gymnasium floor as an offset to the balance due 
Anderson (Civil Action 2630-55). 


2 OQskum is a rope like substance used only in calking joints in which lead 
is required. 
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it to leak and there are no practical measures to prevent 
foreign objects from coming into the valve through the 
water main and connecting water service (J. A. 180). None 
of the plumbers of R. E. Anderson had been working in 
the vicinity of the urinal for at least three weeks prior 
to the damage (J. A. 174175), and none of the work of 
Anderson required the use of leaded joints or oakum 
(J. App. 169). All of the plumbing contract was finished 
prior to March 25th (J. A. 283), and the fixtures were 
cleaned and polished by the U. S. Window Cleaning Com- 
pany, between March 19, 1954, at which time the clean- 
ing estimate was submitted, and April 5, 1954 at which 
time the U. S. Window Cleaning Company submitted its 
bill (J. A. 176-177, 280-81). 


SUMMARY OF THE ARGUMENT 
A. Steam Line Damage 


The damage done to the steam line, which was laid by 
R. E. Anderson Company, appellee, was due to the negli- 
gence of the District of Columbia. That negligence con- 
sisted of setting grade stakes for road grading which re- 
quired a cut over the steam line which was deeper than the 
steam line was required to be laid. It was obviously not 
contemplated that Anderson should be required to repair 
work so damaged, and, therefore, the cost of such repairs 
are legitimate extra items for which Anderson is entitled 
to be paid. 

Appellant assumed no obligation to correct or repair 
damages without charge which were caused by the owner, 
the District of Columbia, and, therefore, Anderson, by its 
sub-contract cannot be held to have assumed any such obli- 
gations by any reference to the prime contract. Such 
obligations simply did not exist. 


B. Water Damage 


The gymnasium floor of the Children’s Center Project 
was damaged by water which overflowed from a urinal 
installed in the Boy’s Locker Room adjacent to the gym- 
nasium. The urinal was properly installed by Anderson 
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in all respects. Immediately prior to locking up the build- 
ing in which the gymnasium was located on the night of 
the damage, Skidmore, appellant’s superintendent, used 
the urinal and fiushed it. The water continued to run due 
to a small piece of oakum from the water main having 
become lodged between the valve seat and the plunger 
which prevented it from shutting off completely. The valve 
Was in good condition, was properly installed, and, after 
the oakum was removed, was put back in use and is still in 
use (J. A. 23; 170-73; 188). The water which leaked out 
of the valve did not drain off because someone had thrown 
a rag into the base of the urinal, clogging the drain. Ap- 
pellant’s agent, after using the urinal, left it ranning and 
locked the building up. No one else had a key and no one 
else entered the building (J. A. 67; 77; 179-80). 

Anderson had completed all of its work, the project was 
ready to be handed over to the District of Columbia and 
all fixtures were cleaned and made ready for use and 
operation just prior to the accident. None of Anderson’s 
plumbers were working in that particular building for at 
least three weeks prior to the damage and an examination 
which was made of the fixtures after cleaning disclosed 
that they were in proper operating condition (J.A. 174-177; 
280-81; 283). 

Under these circumstances, the trial court found that 
Anderson was not negligent and that the proximate cause 
of the damage was appellant’s own superintendent. Such 
@ finding, if supported by the evidence, is conclusive. Since 
appellant was responsible for the damages to the floor, it 
cannot charge the cost of repairing such damages to 
appellee, R. E. Anderson Company. 


ARGUMENT 
A. Steam Line Damage 
The question presented for review to this court as it 
relates to the steam line damage, is governed by well 


settled principles of building contracts. Anderson’s claim 
is for extra work. It was ordered to do the extra work by 








y goad 





bd 





7 





appellant, Gunnell. The additional work was made neces- 
sary because of the negligence of the District of Columbia. 


Two separate repairs were made. First, immediately 
after the damage, certain sections of the line were re- 
paired. The cost of this was $1,529.35. Second, the Dis- 
trict of Columbia, fearing further damage to the line 
ordered a test which disclosed that the line had been dam- 
aged and ordered 600 feet of the line excavated. It was 
then revealed that another section of the line had been 
damaged, adjacent to the part which had been repaired the 
first time (J. App. 193-194). 


No question is raised on appeal as to the reasonableness 
of the charges made and it is undisputed that Anderson 
was properly authorized and directed to make the repairs 
(J. App. 18d, 56, 193). The single question presented here 
is whether or not the prime contractor should pay for the 
additional work done in repairing the damaged steam line 
or whether it was the sub-contractor’s responsibility and 
risk. All of the other extra items shown in Anderson 
Exhibit 8 (J. App. 277), together with the contract balance 
remaining due, is admitted, (J. App. 18d), and the amounts 
properly proved (J. App. 30-33). 


‘‘Extra’’ is a term commonly used in building contracts. 
It means work which is in addition to the work contem- 
plated under the contract. See Blair v. United States, 66 
F. Supp. 405, 409 (D. C. M. D. Ala. 1946). 17 C. J. S. page 
851, Contracts, Section 371. 


The contractor performing this additional work is en- 
titled to be paid for it even though there is no express 
contract. United States v. Miller-Davis Company, (D. C. 
Conn., 1945), 61 F. Supp. 89; Mazza v. Russell, 47 App. 
D. C. 87 (1917). In the Russell case, this court commented 
on the fact that the contractor was led to believe that he 
would be paid for the extra work. (P. 90). The evidence 
in this case likewise shows that the prime contractor on 
numerous occasions assured the sub-contractor that it 
would be paid for repairs (J. App. 211-13). 
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Obviously repairing a steam line which was dug out of 
the ground by the road grading contractor was not con- 
templated by the contract and, consequently, work done in 
repairing such damage is properly classed as an extra. 
There is no dispute that the road grading contractor was 
cutting into the ground pursuant to directions from the 
District of Columbia, a depth of four feet at a place where 
the ‘‘Ric-Wil’”’ steam line was laid, according to specifica- 
tions of the District of Columbia, 30 inches underground 
(J. App. 191-192; 227-228; 216-18; 235).* The trial court 
on this evidence found that the damage was caused by the 
negligence of the District of Columbia (J. App. 22). 


As between the contractor and the owner, there is cer- 
tainly no obligation on the part of the contractor, Appel- 
lant, to repair damages caused by the owner, the District 
of Columbia. Likewise it is obvious that the sub-contrac- 
tor, Anderson, which performed the work-in repairing the 
damage, should be paid for that work. The fact that the 
general contractor did not choose to press its claim against 
the District of Columbia is no reason to charge it ayainst 


the sub-contractor. See United States v. Miller-Davis 


Company, Supra, P. 90. 


As between the contractor and the sub-contractor, in the 
ease of damage to work of the sub-contractor, caused by 
the owner, the cost of such repairs must be assumed by 
the general contractor who has the contractual relations 
with the owner, the party at fault. In United States to 
the use of Acme Engineering Company v. Wunderlich 
Contracting Company (C. C. A. 10, 1955), 228 F. 2d 66, the 


3 Appellant has mistakenly alleged that part of the steam line was only 4 
inches under cover. No record references are made to this charge (See Ap- 
pellant’s brief, pp. 9, 21). All of the testimony indicates that the line was 
covered by the required amount. The driver estimated this depth of the cut at 
2 or 3 feet where the line was hit; the superintendent measured the depth 
at 30 inches (H. App. 216, 228, 192). Appellant is doubtless referring to 
testimony at J. App. 229-230 which indicated that after the line had been 
hit about 4 inches of it was pulled and exposed. 
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court held that a sub-contractor is responsible only for 
defects in its work caused by it or its agents. In that case 
a roofing sub-contractor sued the general contractor for 
the balance due under its sub-contract. The evidence dis- 
closed that repairs had to be made to the sub-contractor’s 
work due to negligence on the part of other contractors or 
sub-contractors. Such repairs, it was urged, are the re- 
sponsibility of the sub-contractor and the general con- 
tractor pleaded the cost of such repairs as a set-off against 
the amount due and owing to the sub-contractor. The 
court held that the general contractor’s set-off was in- 
valid. The court held that ‘‘Acme’s responsibility was 
limited to damages resulting from its negligence or defec- 
tive work’’ (P. 68). 


In the Wunderlich case the prime contract was with the 
United States Government. In this case the prime con- 
tract was with the District of Columbia. In the Wunderlich 
case, the sub-contractor undertook to perform the roofing 
‘Sin accordance with the plans and specifications and all 
applicable provisions of the prime contract ...’’ (P. 66). 
Here the sub-contractor undertook similar obligations.‘ 
In the Wunderlich case the general contractor made the 
repairs himself and sought to charge the sub-contractor. 
Here, the sub-contractor, at the direction of the general 
contractor, made the repairs and billed the general con- 
tractor. The Circuit Court of Appeals held that the sub- 
contractor is not responsible for anything but its own 
negligence. The application of that principle to this case 
would compel the result reached by the trial court. 


However, the court need not go as far as the Wunderlich 
decision in deciding this issue. Here the damage was 
clearly caused by the faulty road grading specifications 
prepared by the owner, the District of Columbia. Damages 





+ Appellant relies on provisions of the prime contract in setting obligations 
under the sub-contract. These documents are exhibits 1 & 2 and are a part of 
the record on appeal but were not designated by appellant for printing in 
the joint appendix. 
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which result from negligent acts or faulty specifications of 
the owner are recoverable by the prime contractor. See 
Warren Bros. Road Co. v. Untted States (Ct. Cl. 1952), 
105 F. Supp. 826; 123 Ct. Cl. 48. In that case, the general 
contractor sued the United States and recovered damages 
which it sustained and which one of its sub-contractors 
sustained. The court held that, in the absence of any pro- 
vision in the sub-contract absolving the general contractor 
from liability to the sub-contractor for damages due to 
breach of contract by the owner, the general contractor 
was liable for such damages and therefore could recover 
damages of the sub-contractor from the government 
(P. 831). 


Appellant is here arguing that the repairs of the steam 
line were part of Anderson’s responsibility until the date 
of final acceptance. It apparently relies on language of 
the sub-contract which was prepared by the appellant, 
Gunnell Construction Company. It appears to rely on 
language in Section 2 of the sub-contract quoted at page 5 
of its brief, which states that the sub-contractor shall per- 
form certain parts of the contract in ‘‘the stead of the 
contractor’’ and in section 7 where the sub-contractor 
‘‘agrees to be bound by all applicable provisions of the 
contractor’s principal contract with the owner’’ (Appel- 
lant’s brief, P. 5). It is difficult to understand what 
conclusion appellant is attempting to draw from this lan- 
guage. No interpretation of these provisions of the sab- 
contract can lend any support to appellant’s contentions. 
Certainly Gunnell had no obligation to repair, at its own 
expense, damages done by the owner. It had a perfect 
right to be paid for rectifying such damage. Anderson 
thus ‘‘assumed’’ no obligations from appellant’s contract 
requiring it to stand the cost of repairing damages caused 
by the owner. 


The District Court did not hold that Gunnell could not 
recover from anybody as the brief of appellant appears to 
suggest at page 25. The court held that neither Hale nor 
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Anderson were negligent in the performance of their work. 
The District of Columbia was found to be negligent and 
obviously appellant could have recovered the amount of 
this damage from the District and the fact that it did not 
choose to do so is ‘‘no basis for charging it back’’ against 
appellee. Unzted States v. Miller-Davis Company, Supra, 
p. 90. 


There is no legal basis for reversing the trial court’s 
finding that Anderson is entitled to recover for the extra 
work and no facts are documented by appellant which 
would justify this court in concluding that Anderson or 
Hale were negligent in performing their work. The court 
affirmatively found that Anderson and Hale were not neg- 
ligent in the performance of their work (J. App. 22) and 
its findings are conclusive if supported by the evidence 
and cannot be set aside unless clearly erroneous. Reming- 
ton Rand, Inc. v. Societe Internationale, 88 U.S. App. D. C. 
275 (1951), 188 F. 2d 1011, 1013. The trial court’s findings 
are completely supported by the evidence and there is no 
basis for reversal. 


B. Water Damage 


The simple answer to appellant’s contentions with re- 
spect to the water damage is to be found in the opinion of 
the court (J. App. 27) and in the findings of.fact (J. App. 
24). The court found that the damage to the gymnasium 
floor was caused by appellant’s agent, Skidmore, who was 
the last person in the gymnasium on the evening of April 
6th, the night of the damage (J. App. 67-68; 77; 179-180), 
and who used the urinal just prior to leaving the building, 
fiushed it and left while the water was still running and a 
rag was clogging the drain preventing the water from 
being drawn off (J. App. 71-72; 179-80). 


This is the situation which the trial court found existed 
and it would be fantastic to hold that Anderson should be 
required to pay for damage which appellant itself was re- 
sponsible for. The court found that Anderson was not 
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negligent and found that appellant’s agent was negligent. 
Certainly there is no rule of law or logic which justifies 


charging appellee, Anderson, for such damages. 


In support of its argument, appellant relies on provi- 
sions of specifications and of the sub-contract which are a 
part of the record but which were not printed in the joint 
appendix. It has quoted at pages 5 and 6 of its brief ex- 
cerpts of specification P-3-3 and P-1 which require that 
‘‘special care’’ be used in protecting urinals in lavatories 
and that ‘‘approved means’’ shall be used to prevent their 
use and misuse. 


The specifications also state that the plumbing fixtures, 
including the urinals, shall be cleaned and left ‘‘ready for 
use and operation’’ on completion of the work and ‘‘imme- 
diately prior to test and acceptance’’ (J. App. 277). Ap- 
pellant’s own evidence shows that the plumbing work was 
100% completed prior to the accident and that the project 
was 99% complete (J. App. 283, Gunnell ex. 11). In fact, 
just prior to the damage, appellant’s president stated that 
the entire project was ready to be turned over to the Dis- 
trict of Columbia (J. App. 136). Pursuant to the plumb- 
ing specification above referred to, the fixtures were 
cleaned, polished and left ready for use and operation 
(J. App. 176-77; 186; 280-81). Under this state of the 
record it is preposterous to suggest that Anderson should 
be responsible for damages which did not result from any 
action or negligence on its part. 


The evidence affirmatively shows that there was nothing 
wrong with the flush valve. It was properly installed. 
The valve failed to shut off completely, and allowed water 
to run through it after it was flushed because of a piece of 
oakum becoming lodged in the valve seat after flushing 
(J. A. 23; 170-173). After cleaning the valve, it was left 
in use and is still in use (J. A. 171; 188). The court found 
Anderson was not negligent in failing to prevent the 
oakum from getting into the valve (J. A. 23). As a matter 
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of fact there is no means to prevent foreign objects in the 
water main from getting into the valve (J. A. 180). Faur- 
thermore, simply to tie up all possible loose ends, it was 
conclusively proved that Anderson was not responsible for 
the foreign object, oakum, being in the water main since 
Anderson did no work in connection with the water serv- 
ice, which is the service attached to the urinal valve, in 
which lead or oakum was used (J. A. 169).° 


With respect to the clogging of the drain, Anderson 
proved that the fixtures were cleaned during the period 
between March 19 and April 5; that Anderson’s superin- 
tendent checked on the cleaning job and found that the 
fixtures were in proper operating condition; that none of 
Anderson’s men were even working in the same building 
in which the damage occurred for 3 weeks prior to the 
damage and could not have been responsible for the rag in 
the drain (J. App. 176-77; 174-75). 


Thus, Anderson’s work was finished. It was properly 
done and the fixtures were prepared for use and operation 
just prior to its being turned over to the District of Co- 
lumbia. At the time of the accident Anderson’s work was 
completed and only a few last minute items remained to be 
done in other parts of the project. On the other hand, the 
agent of appellant, Gunnell Construction Company, set in 
motion the events which led to the damage. It was Skid- 
more who used the urinal without removing the obstruc- 
tion from the drain; it was Skidmore who flushed the 
urinal and left it running; it was Skidmore who locked up 
the building while the water continued to run and it was 
Skidmore who had the only set of keys with which to enter 





5 Appellant repeatedly states that had Anderson tested the valve they would 
have discovered the oakum. This evidences a complete misunderstanding of the 
functioning of the flush valve (J. App. 171-172). In order for the foreign 
object to cause the valve to leak it must have been passing through the chamber 
at the precise moment when the plunger was about to seat itself otherwise it 
would pass on through. The valve could be flushed hundreds of times and it 
would work properly but there is no way to insure that the next time it was 
flushed a foreign object would not get stuck in the same manner. 
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the building. The issue of negligence is a question of fact. 
The trial court’s finding as to negligence, if supported by 
the evidence, is conclusive. Baltimore and Ohto R. Co. v. 
Papa, 77 U.S. App. D. C. 202, 133 F. 2d 413 (1943); Rem- 
engton Rand, Inc. v. Societe Internationale, Supra; Noland 
v. Werth, 79 U. S. App. D. C. 33, 142 F. 2d 9 (1944); Sha- 
pero v. Vautier (D. C. Mun. App., 1944), 36 A. 2d 349. 
Anderson could be held liable for this damage only if it 
were found negligent. The court held it was not negligent 
and that appellant was. Under this state of the record 
the trial court’s conclusion is unassailable. 


CONCLUSION 


The findings of the trial court are abundantly supported 
by the record and the court correctly held that, as to the 
damage to the steam line, appellee, Anderson is entitled 
to be paid for the work which it did. With respect to the 
water damage, the trial court correctly concluded that 
appellee, R. E. Anderson, was not liable for damages 
which were caused by appellant’s agent. 


ALEXANDER M. Heron 
Dickson R. Loos 
Attorneys for Appellee, 


R. E. Anderson Company, Inc. 
707 Munsey Building 
Washington 4, D.C. 
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Fniteh States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIECUIT 


No. 14,143 


GUNNELL Construction Company, Inc., and Maryrnanp 
CasuaLty CoMPANY, 


Appellants, 


Vv. 


Drsteicr or Cotumsr to the use of R. E. AnpERson 
Company, Inc., 


Appellee. 
PETITION FOR REHEARING 


Comes now the appellant in this action through its 
attorney and respectfully petitions the Court for a re- 
hearing in respect to its appeal in this action. 


Appellant heretofore noted its appeals from two ad- 
verse judgments of the trial court and the same were 
thereafter consolidated on the appeal to this Court. This 
Court rendered its opinion April 3, 1958, affirming the 
action of the trial court as to both judgments. Appellant 
believes that the determination of this Court of its ap- 
peal as to the R. E. Anderson Company, Inc., judgment, 
wholly failed to apply the law of this jurisdiction to the 
clear factual situations pertaining, and without reference 
thereto in its opinion has nevertheless either overruled 
or clearly failed to follow its prior pronouncement in 
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the cases of Crockett Engineering Co. v. Ehret Mag- 
nesia Mfg. Corp., 156 F2d 817, and Ehret Magnesia Mfg. 
Corp. v. Gothwatte, 149 F2d 829. 


The Court will undoubtedly recall that at a time when 
beyond any question, the Anderson Company’s contract 
for installing plumbing, heating and air conditioning to 
the Industrial Home Schoo! for the District of Columbia 
as a sub-contractor of appellant was incomplete and had 
not been accepted nor even ordered to be made ready for 
fimal inspection, approval and acceptance, a urinal in- 
stalled by it overflowed causing considerable damage to 
other parts of the construction project and also part of 
Anderson’s steam conduit installation was damaged, the 
latter clearly through no fault of appellant. 


Assuming justification for a finding that the damage 
from the overflowing urinal was occasioned through its 
use by one of appellant’s employees, there was still no 
showing whatever that such use was in any way a use by 
appellant, or within any agency status by his employee, 
nor as an incident of appellant’s overall supervision of 
the job as prime contractor. Regardless of even this, it 
is also equally obvious that Anderson’s installation was 
faulty and not in compliance with its contract for the 
urinal didn’t work properly regardless of by whom it was 
used. 


This Court apparently has construed absence of affirma- 
tive proof of negligence on the part of appellee to com- 
pletely absolve it from strict and faithful performance of 
its contractual obligations, and it is upon the latter bases 
that appellant did and does rely and upon such like bases 
that this Court previously cast the liability found to exist 
in the two Ehret cases cited above. 


The agreement between appellant and appellee was for 
no minor undertaking; it called for payment by appellant 
to appellee of $340,000.00, upon performance of appellees’ 
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contract in accordance with the terms thereof and such 
il as are inherent thereto by law. 


The basic obligations with emphasis added for com- 
pliance by appellee were as follow: 


“Section IT 


i 
“WHEREAS, the Contractor has entered into a 
v" Contract, hereinafter called the principal Contract 
with the Government of the District of Columbia, 
hereinafter called the ae to construct Industrial 
m Home School * * * near D. C. Training School, at 
Laurel, Maryland, known as Contract No. 17500. 7 


“Whereas, the parties hereto have agreed that the 
> Sub-coniractor shall for and in the stead of the Con- 
tractor fulfill and perform such part of satd principal 
ay as hereinafter set forth: (Underscoring sup- 
y 


“The Sub-contractor will furnish all labor, ‘antes 





cS rials, equipment and services necessary to complete 

én place the Plumbing, Heating, and Ventilating as 

. per plans and in accordance with specifications * ° °. 

a ; 

’ “Section VII : 

“The Sub-contractor, through this Sub-Contract, 

> agrees to be bound by all applicable provisions of 

‘ the Contractor’s principal Contract with the Owner, 

including * * ® ® plans and specifications; and under- 

‘2 takes and assumes all the obligations and responsi- 

bilities of the Contractor required by the prime con- 

, tract, insofar as it is applicable to the part or parts 

P of the work set forth in Section I above; including, 

but not restricted to provisions referring or = % 

e the compliance with Federal or other Standard 
a Specifications. °° * ° 

¢ “Section X 3 

» “The Sub-contractor will remedy immediately upon 


demand by the Contractor any defects m the Sub- 
P contractor's work and pay for any damage to other 
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work resulting therefrom which shall appear within 
@ period of one (1) year from the date of final ac- 
ceptance of the Contract. ° 

“Paragraph P-3-3 of the Plumbing Specifications 
Provides: 

“Protection. Special care shall be taken relative to 
temporary closing of pipe openings, traps of water 
closets, sinks, urinals, and lavatories not being ac- 
si worked on, so that no building debris cam 

; similar steps shall be taken using cast iron 
li for floor and areaway drains during progress 
of construction. 


“As soom as any fixture ts set, approved means 
shali be epi to prevent tts use, misuse, break- 
age, or soiling, and ail finished metal shall be greased 
or otherwise S eoed. 


It is almost immediately apparent from the foregoing 
that appellee took unto itself knowingly, willingly, and 
without reservation, an obligation equal to that of appel- 
lant to protect and safeguard its work until final accept- 
ance, and for one year thereafter. Not only did it fail m 
the initial requirements but certainly in its year of guar- 
anty since great loss and damage came about even before 
completion, all of the cost of which has been placed upon 
appellant despite its efforts to contract such responsibility 


to appellee. 


Under identical circumstances this Court in Ehret v. 
Magnesia, supra, said: 


“When a subcontractor undertakes to do a portion 
of the contract work according to plans and specifica- 
tions binding on the principal contractor, such plans 
and specifications become a of his contract, at 
least to the extent that the subcontractor assumes the 
obligations of the general contractor in relation to 
the particular part of the work he performs.” 


“Undoubtedly, if Magnesia agreed * * * (for Goth- 
waite) by the provisions of the addendum, to be free 
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from maintenance for the period of a year, Gothwaite 

was entitled to rely upon these representations. * * *” 
Appellant fails to see any difference justifying Goth- 
waite to rely upon Ehret’s representations in its contract, 
and denying to it, its rights to rely upon those made by 
appellee, Anderson, and respectfully submits that this 
Court should reconsider its prior action herein and if 
deemed necessary hear further oral argument hereupon. 


It is hereby certified that this petition is filed in good 
faith and not for delay. 


Harry L. Ryan, Jz. 
Attorney for Pettizoner. 
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QUESTIONS PRESENTED 


1. Whether the evidence was sufficient to support a trial | 
finding that Harry A. Hale was not negligent in striking » 
and damaging an underground steam pipe. 


2. Whether the evidence was sufficient to support a trial | 
finding that Gunnell had failed to prove that payments — 
made by him were for work which should have been per- — 





formed by Hale. 7 

3. Whether the evidence required a finding by the trial 

" judge that Hale abandoned the job, failed to complete it, 
A or refused to perform his contract. 3 
" 4. Whether, in the absence of an abandonment of the © 


job, Hale was entitled to written notice before appellant | 
Gunnell procured work to be done by others at Hale’s , 


° expense. 
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APPELLEES’ COUNTER-STATEMENT OF THE CASE 


For the purpose of this brief, the parties will be de- 
seribed as Gunnell, Hale and Anderson, respectively. 


The Statement of the Case in the brief of appellants is 
so misleading and inaccurate, insofar as it relates to 
Harry A. Hale, as to require an entire restatement in this 
brief. Throughout appellants’ brief, there is a noteworthy 
absence of record citations for crucial assertions of fact. 
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For example, there is not the slightest evidence to support 
the statements in appellants’ brief, that Hale either 
abandoned his contract or refused to complete it.’ 


Hale had two contracts. He was a subeontractor of 
Contee Sand & Gravel Company, whose excavating and 
grading contract for the roads of the District Training 
School Project at Laurel, Maryland, was direct with the 
District of Columbia, through the Highway Department. 
The other was as a subcontractor of Gunnell Construction 
Company, Inc. to do the site grading on the building 
project. (J. App. 232). 

Hale’s contract was for $45,600.00 (Gunnell Exh. No. 8), 
and since he was paid only $37,970.75, his claim for the 
balance, amounting fo $7,629.25, against Gunnell is 
affirmatively established and is admitted, subject only to 
Gunnell’s right to offset for (a) backcharges and (b) dam- 
ages to the Ric-Wil System. (J. App. 16, 270). The 
evidence as to these items will be reviewed separately. 


1. Gunnell claims he is entitled to backcharges totalling 
$5,97L64, for grading and excavating work he says he 
paid to have done that was properly work which Hale 
should have done. The court denied these backcharges 
beeause 


¢a) Gamnelf did not prove that he actually paid to 
have any work done that was part of Hale’s eontract, 
a fact upon which Gunnell had the burden of proof. 
(Finding No. 3, J. App. 20). 


“ooo © Hale's fo cgutmes hr Guia 2 2) p. 4). 

64:0 © © upon isle sy tatinre amt’ ratenal to wock the winter 
months * * *.’? bik, So 

s6@ © © Hale was already in default, having absolutely refused to complete 


es « G8 aben. aily, 80% 85%. completed, Hale refused to proceed further f 
invalid reasons * 7. og eee oe id 
66 * © © ginee Hale had it ** *,9? (ibid, p. 15). 

during the Talat months and his 


s¢ @ *# © Hale’s refusal to 
abandomment: thereof ; oe ect GBLL. pm 87). 
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(b) There being no evidence that Hale had aban- 
doned the job, or was even aware Gunnell considered 
him in default, Gunnell could not recover for doing 
work he thought Hale should do without complying 
with the plain provision of Hale’s contract that, be- 
fore doing the work, he must give Hale written notice 
of the need for the work, and thus giving Hale a 
chance to do it. (Finding No. 2, J. App. pp. 19-20) 


These findings, as will hereinafter appear, were fully sup- 
ported by the evidence. 


2. Gunnell claims Hale was negligent and, therefore, re- 
sponsible for $8,764.57, alleged to be the total of the cost 
of repairing the Rie-Wil System. These damages were 
claimed to be from injuries to the system for two things: 
Fimst, for the repair of a “‘loop’’ which was struck by a 
balldozer while Hale was performing his road subcontract 
for Contee Sand & Gravel Company; and Secownnty, for 
other damage to the insulation or covering around the 
steam pipes of the Ric-Wil System, said to have resulted 
from crushing by the operation of heavy equipment across 
the steam ne, which was below ground and covered by 
soil. This claim the court denied because the court found 
as a fact that 


Hale was not negligent, his operator having fol- 
lowed grade markings on stakes which had been 
placed by the Highway Department of the District of 
Columbia, and the scraper having not, at the time, 
cut the grade to the maximum depth required by the 
grade stakes. (Finding No. 5, J. App. 20). 


These findings, as will heremafter appear, were fully sup- 
ported by the evidence. 
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Gunnell’s Claim for Backcharges 


Hale began his site excavation work for the Gunnell job 
in June, 1952. He worked during the period from July 5, 
1952 through September 18, 1952 (Gunnell Exh. No. 20). 
He could not have done all of his work in 60 days from 
the starting date, notwithstanding the language of the 
eontract, because part of his job was for backfilling, which 
eould not be done until after the buildings were built. 
(J. App. 244). According to Hale, in September, 1952, he 
had progressed to a point where he had done the grading 
necessary for the construction of the buildings leaving 
only a relatively small amount of the job to be done,® and 
most of that being cleaning up and ‘‘finish grading.’’ (J. 
App. 244). He then proposed to Gunnell that he not return 
during the winter months when grading work is much more 
diffenit and is constantly interrupted by weather—rain, 
snow, freezing. To this, Hale says, Gunnell assented. 
(J. App. 244). Hale returned the next autumn and, accord- 
ing to Hale, not only finished his job but did extra work in 
moving out and smoothing soil which had been excavated for 
footings and basements, left mounded about the buildings by 
Gunnell. (J. App. 252-4). Hale was not required, and Gun- 
nell was required, to do himself, all grading and excavating 
for footings for buildings, and within the site of the 
outer walls of the buildings themselves. (J. App. 139-140). 
Hale positively denied that any of his work was done by 
others, and denied that he had any knowledge of any 
assertion by Gunnell that any such work had been done 
until February, 1955, long after he had returned to the 
job and finished up, and after final bills had been rendered. 
(J. App. 246-8). 


On the witness stand, Gunnell asserted that Hale had 
failed to ‘‘complete’’ his work and he (Gunnell) had to 
hire Kemp Smith and Whittington & Brown to do Hale’s 
work. (J. App. 108). He immediately got himself into 


* 15%, aceording to Gunnell’s progress payment applications, see A dix 
to this Brief, post, p. 18). i a 








? 
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serious trouble. Claiming Hale’s contract required him 
to complete the work in 60 days, he took the position this 
meant 60 days from the date of starting work, and testified 
that Hale knew he had to do all of his work in 60 days 
because he had been shown a ‘‘progress schedule’’ as 
provided in the contract and was required to conform his 
work with that schedule. (J. App. 103). When Gunnell 
was required to produce the schedule (J. App. 1045), it 
revealed that, according to Gunnell’s own original plan 
of the progress of the job, Hale was to begin in June 
(as he did), work through July and August (as he did) and 
the first two weeks in September (as he did). Then Hale’s 
work schedule called for an interruption until December, 
1952, work through January, 1953; then another inter- 
ruption until September, 1953, when he would work until 
finished at the end of October, 1953. (Def. Gunnell Exh. 
No. 16, J. App. 138-139). Thus, Gunnell’s testimony and 
his present legal position, that Hale’s job was to be finished 
in 60 days after starting, 1s palpably false. Hale could 
not have been in breach of his contract for failing to finish 
his work in 60 days after starting. If Gunnell expected 
Hale to do work in December, 1952 and January, 1953, 
and if Hale was required to do such work, then Gunnell 
had a duty, under the contract, to give Hale written notice 
before Gunnell could have the work done himself, and 
backcharge Hale for it. (See Hale subcontract, Gunnell 
Exh. No. 8, Sec. IV, quoted at J. App. 137). No such 
written notice was given. (J. App. 137-8). 


Gunnell was further challenged that the bills of Kemp 
Smith and Whittington & Brown which he presented for 
the purpose of proving his claim for backcharges were not 
for grading or excavating work required to be done by 
Hale. He acknowledged that his own company had ex- 
cavating work to be done, within the buildings and for the 
footings, and other, (J. App. 139-140) but he did not 
identify the work for which these bills were presented 
and he produced no witnesses or records to show what 
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work was done. The court (already having reason to 
doubt the accuracy of Gunnell’s testimony without cor- 
roboration) was left without any evidence to establish 
what work was done for which those bills were submitted 
and paid, in order to find that it was work Hale should 
have done—even if Hale had not been entitled to notice. 


Gunnell, being then in obvious difficulty to justify his 
backcharge claim on the ground on which he first put it, 
shifted quickly to another, much thinner ground. He 
asserted that Hale was not paying his bills, was in financial 
trouble, and therefore he had to employ someone else to 
do Hale’s work.* This caught Mr. Gunnell in another net: 
Gunnell’s applications to the Government for progress 
payments showed that he based his application on 85% 
completion of the site grading, for which he claimed, and 
was paid on or about August 25, 1952, the sum of 
$35,912.50 (less the usual 10% held back on construction 
contracts). But he had only paid Hale $20,520.00. (J. App. 
275). Thus, he had received a great deal more for Hale’s 
work than he had paid Hale. If Hale’s work was 85% 
complete,** Hale would have been entitled to 85% of 
$45,600.00, less 10% hold-back, or $34,884.00. Thus, he 
really owed Hale, at that date, as follows: 


85% of $45,600.00 $34,884.00 
less payments on account 20,520.00 


Due Hale $14,364.00 


Is it any wonder then that Hale was having trouble paying 
his own bills? Under this state of facts, who was really 
in default? This situation became so obvious an irrele- 
vancy that Gunnell’s: counsel withdrew any claim arising 
from Hale’s ‘‘failure to pay bills.” (J. App. 249). 


Se ae ee 85, and at J. App. 275, fifth line 
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Another major circumstance in the evidence led the 
court to conclude that the evidence failed to convince that 
Gunnell had expended moneys to have someone else do 
Hale’s work. By August 25, 1952, Gunnell was represent- 
ing to the Government that the site grading was 85% 
complete. (See Table from Def. Gunnell Exh. No. 11, 
Appendix to this Brief, post, p. 18). He claimed for 
work done by Kemp Smith and Whittington & Brown in 
the period from February through May, 1953. Yet, he 
did not change to a higher figure the percentage of the 
site grading claimed to have been done on his applications 
for progress payments at any time from August 25, 1952, 
until September 25, 1953, (J. App. 106), when Hale was 
admstiedly finishing up his contract.” (J. App. 272). 


There is further evidence to suggest Gunnell’s back- 
charge claim was one thought up after the job was over in 
order to make up for his losses on the Ric-Wil and Gym- 
nasium incidents. Gunnell made no claim for these 
charges, and made no demand on Hale for them, which he 
incurred, he says, in 1953, until February, 1955, (J. App. 
245-6), although Hale was completing his job in the autumn 
of 1953. As a matter of fact, David Hornstein, Esq., who 
was Gunnell’s attorney, wrote to Hale’s Baltimore lawyer 
on November 12, 1953, that 


<< e © © it is possible for them (Gunnell) to pay 

Mr. Hale his money, provided he could secure from 

all claimants notarized acknowledgments of the total 

> in due to them as subcontractors.”’ (J. App. 
ps 


The trial judge did not conclude, and could not have 
concluded, that Gunnell had made out a case, from the evi- 
dence, which would entitle him to backcharges against Hale 
growing out of any claimed failure on the part of Hale 
to complete his work. 








8 ~ 


Damages to Ric-Wil System . 


In October, 1953, the blade of a bulldozer operated by >< 
one of Hale’s employees struck a underground steam line 
(J. App. 232, 216), a patented device called a ‘“‘Ric Wil ® 
System’’, which Anderson had installed (J. App. 62). gf" 
Anderson’s actual cost of repairing the damage was ~ : 
$5,727.75. (J. App. 16). Gunnell had made a claim agains 
the District of Columbia for $6,652.41 (J. App. 149) as a 
extra, which was denied by the contracting officer, ang” 
which Gunnell had not pressed further. (J. App. 152). 
He now claims $8,764.54 against Hale, having added a 
elaim for his own labor (which he never proved) and = 
arbitrary sums for overhead, profit and insurance. (J. App. 
16, and Def. Hale Exh. No.1) The trial judge found that 
it was not Hale’s negligence that caused damage to the 
Rie-Wil System. (J. App. 21). ™ 


At the time when the bulldozer blade struck the steam ¥ 
line, the machine was not doing site grading on the Gun- 
nell project, but was cutting the grade for the roads under 
the Contee Sand & Gravel Company contract with the 
Highway Department of the District of Columbia (J. App. : 
232, 266, 227). The operator was following grade mark- < 
ings on stakes which had been set by the engineers of the 
Highway Departmnet. (J. App. 218, 228, 269). At the - 
time, the operator had cut about two feet, and had about 4 
two feet more to go to cut to the grade fixed on the grade 
stakes. (J. App.. 227, 217, 267). Hale’s operator, his 
foreman, and Hale denied that they knew there was a 
steam line at any level that could be struck in the grading PY 
operations. (J. App. 227, 267, 232). An oral warning 
about running over the steam line with heavy equipment . 
did not come, they all said, until after the bulldozer had ’ 
struck the line. (J. App. 220, 224, 232, 228, 268). With » 
respect to alleged crushing damage, Hale and his men all | 
insisted that heavy equipment other than his own had * 
been allowed by Anderson’s people and by Gunnell’s 4 
people to run freely over the area of the steam line. (J. 
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App. 220, 229). As a matter of fact, it is obvious to 
anyone that since there is no access to the building sites 
except across land under which the steam line runs, all 
building material trucks, carrying bricks, lumber, steel, 
cement, etc., would have crossed the line of necessity. (J. 
App. 220). Therefore, there was no proof that Hale was 
responsible for the crushing of a part of the insulation 
surrounding the steam pipe. Nor was there any segre- 
gation of damage claimed for that item from the repair 
of the damage from the striking. But, besides that, it was 
clear that, with better knowledge than Hale could have 
had of any danger to the Ric-Wil, neither Anderson nor 
Gunnell marked the line with warning flags or signs, in 
accordance with a common practice. (J. App. 228, 240-1). 
Furthermore, Anderson did not protect the line with tim- 
bers at a crossing point, as provided in the Ric-Wil 
Manual of Instructions. (J. App. 209, 205, 221, App. to 
this Brief, post, p. 23). Most compromising of all, either 
Anderson or Gunnell or both would have been at fault, 
if the District was not, because the depth of cover over 
the line was much less, based on the site and road grades, 
than called for in the Ric-Wil Manual, (J. App. 209, App. 
to this Brief, post, p. 23), in accordance with which 
Anderson was to have installed the system. (J. App. 205-9). 


The engineers of the Highway Department established 
the grades for the roads. (J. App. 222, 235). The engi- 
neers for Gunnell established the grades for the site ex- 
cavation. (J. App. 262). The grades to which the grading 
contractors were required to cut were marked in crayon 
on the grade stakes. (J. App. 217). MHale’s bulldozer 
operator, at the time of the striking of the steam pipe, 
had no reason to believe his blade was anywhere near the 
steam line because he had cut only two feet of a four-foot 
depth, and the steam line should have been a minimum 
of 2% feet farther down. (J. App. 216-217, 227, 267). 
There was ample evidence that the highway engineers’ 
grades for the roads must have been wrong because 
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(a) There appeared steps to buildings where steps 
did not appear in the plans. (J. App. 242). 


(b) There was a doorsill on the building opening 
to the parking lot about 2 feet above the grade of the 
lot, without steps either constructed in fact or shown 
on the plans—and the plans showed this doorsill to 
have been intended to be level with the grade of the 
parking lot. (J. App. 238, and Def. Hale Exh. No. 2, 
App. to this Brief, post, p. 21). 

(c) A manhole was left several feet above the grade 
bordering the road. (J. App. 239 and Def. Hale Exh 
No. 2, App. to this Brief, post, p. 22). 


(d) Hale had to cover a drain pipe at a nearby spot 
where it was intended to have been below ground. 
(J. App. 239). 


(e) After the accident, the steam line (Ric-Wil) was 
lowered by 3 to 5 feet, based on the original trench 
grades, which Anderson said had been verified to con- 
form with the grades given by Gunnell on the draw- 
ings. (Def. Gunnell Exh. No. 2 and Plf. Exh. No. 23, 
App. to this Brief, post, pp. 19, 23). 


SUMMARY OF ARGUMENT 


Insofar as the appellees, Hale and the United States 
Fidelity & Guaranty Company are concerned, there are no 
questions involved in the case except the sufficiency of 
the evidence to sustain the findings of the trial judge. 
Answering the Appellants’ contentions categorically, these 
appellees say: 

i. The trial court was fully justified in holding Hale 


free of negligence in respect to the damage done to the 
BRie-Wil System. 


2. Since appellants’ argument relating to Gunnell’s 
elaims for backcharges is founded upon an assumption that 
Hale had ‘‘abandoned”’ the job or had ‘‘refused’’ to per- 
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form, and since such an assumption is not justified, there : 
can be no validity to appellants’ second ‘‘point.”’ 


3. Since no showing is made that anyone asked the 
Court to interrupt the trial to add the District of Columbia | 
as an active party, there is no merit in appellants’ seventh | 
“point.” 

ARGUMENT | 

Counsel for these appellants assert that the evidence as | 
set forth in their Statement of the Case, disposes of all | 
arguments made on behalf of appellants. 3 


L 
DAMAGE TO THE RIC-WiL SYSTEM 


With respect to the damage to the Ric-Wil System from | 
the striking by Hale’s bulldozer, it was shown that the 
steam line was underground, not known in fact to Hale, : 
his foreman and his operator, unmarked, and not shown) 
on any of the plans submitted to Hale. As a matter of 
fact, the only place where the location of the steam line 
was shown was on drawing L-8509, which was not one: 
of the contract documents, but was a drawing of the Ric-Wil 
Company. No witness established that any of the contract 
drawings showed the location of the steam line, and cer- 
tainly none showed that the steam line was at a depth less: 
than the depth of the grade cut for roads. The establish-. 
ment of both the road and site grades was the responsibility 
of the engineers of the District of Columbia, and Gunnell, 
respectively. We suppose it would not be necessary to cite 
authorities to establish that neither the District of Colum-: 
bia nor Gunnell can recover from Hale if they were guilty 
of negligence in establishing grades or in correlating them, 
even if there were some negligence shown on the part of. 
Hale in not knowing of, and calling attention to, the engi- 
neers’ errors. 3 


Certainly, too, there can be no substance to a charge that 
the trial judge erred in failing to assess damages for injury, 
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to the Ric-Wil insulation from crushing. Fist, there was 
no separate damage proved of the amount of this claim. 
Seconn, there was no certainty that Hale’s equipment did 
any or all the damage. Tump, other equipment, trucks, 
etc., were seen to have crossed the area under which the 
steam line had been placed. Fovrrs, there was no other 
way provided for equipment to move from the road to the 
building sites. Firrx, some of the damage to the insulation 
was from picks and shovels in the uncovering of the line. 
Srxtz, Gunnell and Anderson were better informed of the 
danger of crushing, and failed to place flags or other 
markers. Srevenrsu, the steam line was not placed so that 
the cover or backfill over it was in accordance with the 
Manual of Instructions. EicHrTx, no measure was taken by 
Gunnell or Anderson to provide a crossing place properly 
protected by timbers, in accordance with the Ric-Wil 
Manual 


2. 
BACECHARGES 


The appellants assume, without substantiation, that Gun- 
nell employed others to perform part of Hale’s grading 
and excavation subcontract. Hale denied Gunnell’s claim, 
and Gunnell was put to proof. As hereinabove appears, 
Gunnell had not included in Hale’s subcontract all of the 
grading and excavation. His exhibition of paid bills, which 
he said were for excavation and grading, was not enough. 
He had to identify the work done and show that it was 
part of Hale’s duties. He did not do so. Therefore, the 
court properly found he had not borne his burden of proof. 


The appellants then assume, without any basis, that Hale 
had abandoned and refused to perform. Hale did not, as 
we think we have demonstrated above, abandon the job. 
But, we take it that appellants may mean that a ‘‘default’’ 
is less than an abandonment or refusal to perform; and, 
appellants say, Hale was in default because he did not com- 
plete all of his work in 60 days. And, they say, being in 
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default, Hale was not entitled to written notice that Gunnell 
intended to hire others to do his work. There are several 
complete answers to this argument. 


(a) By his contract, Hale was not required to complete 
in 60 days after the starting date. While Section I of the - 
contract does use the words ‘‘all of the above described — 
work to be completed within 60 days,’’ Section III provides: | 


‘‘The Subcontractor shall commence, prosecute and — 
complete the work performed hereunder in accordance . 
with Contractor’s progress schedule, as amended from | 
time to time as may be necessary, so as to permit the | 
completion of the job as a whole within the time limit © 
stated in the principal contract or any extension © 
thereof.’’ 


We think we have made it patently clear that Gunnell’s | 
own progress schedule contemplated Hale’s work at inter- | 
vals over a much longer period of time, and the parties | 
generally conducted themselves during the progress of the © 
work in conformity with that interpretation. It is ele- 
mentary that a contract should be interpreted so as to give | 
reasonable meaning to all of its provisions, Roper v. Cap- | 
ital View Realty Co., 71 App. D. C. 105, 107 F. 2d 833; that | 
the conduct of the parties must guide the court where a 
meaning is obscure; Zellan v. Cole, 87 U.S. App. D. C. 9, | 
183 F. 2d 139; and a contract is construed most strongly | 
against the one who wrote it, as Gunnell did the Hale con- 
tract, North American Graphite Corp. v. Allan, 87 U.S. | 
App. D. C. 154, 184 F. 2d 387. ; 


(b) Even if it be assumed that Hale was ‘‘in default’? | 
written® notice was required before Gunnell had a right | 
to have part of Hale’s work done at Hale’s expense. The | 
pertinent part of Section IV of the contract is as follows: | 


‘‘Time is the essence of this Contract. The Con- 
tractor and/or the Owner will sustain monetary | 


* Hale’s testimony was that no notice, oral or written, was given. (J. App. 
246-7). Gunnell’s testimony is not clear that even oral notice was given. 
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damages if the whole project or any part thereof be 
delayed through the failure of the Subcontractor to 
perform any part of the whole of this Contract in 
accordance with the Contractor’s Contract with the 
Owner and the Contractor’s directions and progress 
schedule. In case of such failure by the Subcontractor, 
the Contractor may, upon written notice to the Sub- 
contractor, take any steps the Contractor deems ad- 
visable to promptly secure necessary labor, material, 
equipment, ete., by Contract or otherwise, ° ° °.’’ 
It will be seen that the duty of the Contractor to give 
written notice only arises when he deems the subcontractor 
to be in default. Since the contract specifically covers the 
situation it is not necessary to resort to the old Maryland 
rule in bond eases like Aetna Indemmity, Etc. v. George A. 
Puller Co., 73 A. 738, 111 Md. 321. That case, incidentally, 
merely holds that upon a question of technical common 
law pleading, absence of notice is a matter of defense and 
a declaration is not bad that fails to allege notice given. 
However, the law of the District of Columbia is otherwise. 
In Wm. S. Phillips Const. Co. v. Efross, 61 App. D. C. 
396, 63 F’. 2d 460, this court held that a principal con- 
tractor on a building job breached his contract with the 
subcontractor when he took over the work without comply- 
ing with the following provision of the contract: 
sso @ @: “Tf the contractor should neglect to prose- 
eute the work or fail to perform any provisions of 
this contract, the owner, after three dase’ written 
notice to the contractor, may, without prejudice to any 
other remedy he may have, make good such deficiencies 
and may deduet the cost thereof from the payment 
then or thereafter due the contractor. ° * *’’’ 
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CONCLUSION. 


These appellees respectfully submit that the only ques- _ 
tions before the trial court were questions of fact, msofar | 
as Hale was eoncerned. These issues were decided in © 
favor of Hale and his surety. Being supported by the 
evidence, the findings should not be disturbed. Accord-— 
ingly, these appellees respectfully pray that the judgments | 
of the court below be affirmed. ! 


Respectfally submitted, 


Tromas S. Jackson, 
Rozert M. Gray, 
Marto R. Fans, 
Attorneys for 
Harry A. Hale, t/a 7 
Harry A. Hale & Company, and | 
United States Fidelity & 
Guaranty Company, 
' 719 15th Street, N. W., 
Washington, D. C. 
Appellees 





Jackson, Gray & Fan 
a Of Counsel 
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Certificnte of Service and Certificate Pursuant to Rule 18(d) 


I hereby certify that I have this 20th day of January, 
1958, served, or caused to be served, a copy of the fore- 
going and annexed Brief for Appellees, Harry A. Hale, 
t/a Harry A. Hale & Company, and United States Fidelity 
and Guaranty Company, on Harry L. Ryan, Jr., Esq. and 
Lawrence J. Simmons, Esq., attorneys for appellants, and 
upon Dickson R. Loos, Esq., attorney for appellee, R. M. 
Anderson & Company, Inc., by leaving a copy thereof at 
their respective offices in the District of Columbia; and 
I further certify that a copy of the foregoing Brief has 
been placed in the hands of Byron S. Adams, Printer, and 
that no changes in said Brief to be filed in printed form 
will be made, except for minor changes or corrections. 


Tuomas S. Jackson 
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GUARANTY COMPANY 
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Summary of Excerpts From Monthly Requests of Gunnell 
Construction Company for Partial Payments Made to the 
District of 


(Defendant Gunnell Exh. No. 11) 
SITE GRADING 





Progress Payment 

Date of Application % Complete Requested 
July 25, 1952 | 73.0 $31,687.50 
August 25, 1952 85.0 35,912.50 
September 25, 1952 85.0 35,912.50 
October 25, 1952 85.0 35,912.50 
November 25, 1952 85.0 35,912.50 
December 25, 1952 85.0 35,912.50 
January 25, 1953 85.0 35,912.50 
February 25, 1953 85.0 35,912.50 
March 25, 85.0 35,912.50 
A 25, 1953 85.0 35,912.50 
ay 25, 1953 85.0 35,912.50 
June 25, 1953 85.0 35,912.50 
July 25, 1953 85.0 35,912.50 
August 25, 1953 85.0 35,912.50 
r 25, 1953 90.0 38,025.00 

October 25, 1953 95.0 40,137.00 a+ 

November 25, 1953 95.0 40,137.00 * 
December 24, 1953 96.0 40,560.00 

Jan 25,1954 96.0 40,560.00 a 
February 25, 1954 96.0 40,560.00 

March 25, 1954 99.0 41,830.00 ¥ 

April 25, 1954 99.0 41,830.00 ya 

General Excavation * 

October 25,1952 98.0 3,910.00 «* 


November 25, 1952 100.00 4,600.00 
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Excerpt From Duily Service Report the Ric'Wi Company 
. COeteber 20. IS5S 


(Def. Gunnell Exh. No. 2) 


‘‘Note Ric-Wil drawing L-8509, sheet of 2. From man- | 
hole #1 to loop 5 and possibly loop 4 has to be lowered | 
from 3 to 5 feet. This part of the job has been completed © 
since approximately the first of August. This has to be 
done because of streets and parking lots.’’ : 

















+ 


A 
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Photograph Showing Door at Rear of Building D With Doorsill. 
Without Steps, Two Feet Above Grade of Concrete Park- 
ing Lot 

. (Hale Exh. No. 2D) 


ts . 6 


























rr 
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Excerpts From Manual of Installation Instructions for 
Ric-Wil Hel-Cor Insulated Pipe Units 


(Hale Ex. No. 7) 
‘¢Tyrporrant 
‘‘Ric-Wil Hel-Cor Insulated Pipe Units are precision 
products ° ®° ®. Handle them carefully during unloading 
and installation to avoid damaging outside protective cover- 
ing. * ° ®. (cover page) 


‘sHanpiine Untrs 


‘‘Units should be unloaded by crane, using care to pro- 
tect coating on units. ° ®° *. Use care in lowering units 
into trench and avoid damaging coating. * * °. (p. 3) 


‘¢Hercur or Coven 


‘*F'or Onprvary Conprtions (No Loading) height of cover | 
over top of conduit should not be less than 12”. Unver © 
Roapways height of cover should not be less than 6” plus © 
largest conduit size. Example: For 12” conduit 12”+6”= 
18” backfill. Tamp backfill thoroughly. Satisfactory for | 
Highway Loading H-20 plus 25% impact °* ° °. (p.6) ° 


‘¢ BaoK FILLING 


‘cee. Machine and traffic crossings should be protected | 
with timber until backfill is settled.”’ (p.6) | 





Excerpts From Carbon of Letter From Anderson to Gunnell — 
Dated October 6, 1953 | 


‘‘The spot where the damage occurred is approximately | 
160 feet northwest from Steam Manhole No. 1 shown on 
the approved Ric-Wil Company drawings L-8509, Sheet 1. 

‘‘We have ascertained that we installed this line at the 


depth required, based on elevations furnished us at the | 
jonsite,. * * * : 











